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YK 349.6

3HAYEHUE ITPABOBOM ITPUPOIbI SKOJOTMUECKUX IIATEXEH
B IPABONIPUMEHUTEJILHON MPAKTUKE
IlleBunk E.E.,
Hay4yHblii pyKOBOAUTE/Ib CT. IIpeln. Kadeapbl TPYI0BOIro
1 JKoJI0orn4yeckoro npasa ®unai /1.A.

Cubupckuil ¢hedepanvrulil yHugepcumem

OrpaHr4eHHOCTh TPUPOJIHBIX PECYPCOB — KPUTHUYECKHH (aKTOp, MPUHUMAIOIIHNNA BCE
Oosplliee 3HAYCHHE B TporpeccHBHOM oOrmiectBe. [IpoOiieMa palroHABHOTO HCIIONB30BAHUS U
BOCIIPOU3BOJICTBA TPUPOTHBIX PEeCypcoB B cdepe B3amMOACHCTBHS OOIIECTBA U MPUPOABI IS
yIIy4IlIEHUs] Ka4eCcTBA KU3HU M OKPYXKAlOIIeH Cpelbl MMEeT TEHICHIIMIO PacTH, YTO OOYCIOBHIIO
BbIJIEJICHUE SKOJIOTMYECKON (PYHKIIMHU TOCYJapCcTBa B CAMOCTOATEIbHYIO (DYHKIHIO, TEM CaMbIM
MOMYEPKHYB 3HAUYMMOCTh JaHHOW cdeprl. ['ocymapcTBo, mMOCpeacTBOM —pedhOopMUPOBAHHS,
CTPEMHUTCSl CO3/1aThb ONTHUMAIbHYIO MOJENIb SKOJOTMYECKOr0 VIPABICHUS [UIS peaTu3aluu
sKoJIorHUecKoi pyukiwm [1].

DKOJIOTHYECKHUE TUTATSIKH MPEJCTABISIOT COOOM CIIOKHUBIITUICS U aKTHBHO JICHCTBYIOIIHUMA
MPaBOBOM HMHCTUTYT — MHCTPYMEHT YIPABICHUS TOCYJAapCTBa, MPU IMOMOIIM KOTOPOTO OHO
peanuzyeT cBou (DYHKIHMU B MPHUPOJOOXPAHHON M MPUPOIAOPECYPCHOM cocTaBistomnieil. bomnbias
BapuabeIbHOCTh, @ TAK)KE TIpaBOBast PUPOJIA TOTO WIIK HHOTO SKOJOTHUYECKOTO MIIaTeka 00YCIOBIMBAIOT
OCOOEHHOCTH €r0 YCTAaHOBJIICHHS W HOPMATHBHOTO peryiupoBaHus. IIpu MpaBOBOM peryIMpOBAaHUU
DKOJIOTHYECKUX IIIaTeKEH CICOyE€T HMCXOAWUTHh M3 TOIro, YTO MHOI'MC W3 HHUX MNPCACTaBIAIOT Hy6JII/I‘IHO'
MIPaBOBBIC TUTATEKU. JlaHHBIE TUTATEKU BKIIIOYCHBI B CHCTEMY HAJIOTOB B cO0poB Poccuiickoit denepamnum, H,
KakK CIIENYET, pEryIUPYIOTCA HOpMaMH HAJIOIOBOT'O 3aKOHOJATEIbCTBA.

Ha cerogusiimHuii AeHp yka3aHHBIC IUIATEXKU — UCTOYHUK J0X0Ja OIOHKETOB Pa3IMYHbIX
ypoBHe#. bromkerHbiii kogekc PD B crathe 35 3akpenus MPUHIUI 00MmIEro (COBOKYITHOTO)
MOKPBITUSL PacXo/10B. B cooTBeTCTBUM ¢ YHOMSIHYTHIM MPUHIUIIOM BCE PAacX0/bl OI0/KETa TOJKHBI
MOKpBIBAaThCA 00meld cymMmoi moxofoB Owomkera. Jloxombl Oropkera HE CBSI3aHBI  C
OTIpEeCNICHHBIMA €T0 PacXoJaMH, 3a HCKIIOYCHHEM JIOXOJOB IIENEBBIX OOHKETHBIX (DOHIOB.
O3Hauvaer, 4YTO IUIATEXKH 3a TMOJb30BAaHUE MPUPOJHBIMH pECypcaMu M IjlaTa 3a HETaTUBHOE
BO3/ICHCTBUE, TOCTYMAs B OIOKET TOTO WM MHOTO YPOBHSI, UMEIOT HEIEJIEBOM XapaKTep.

Boo01ie, 3akpernienne kakoro-mu0o miarexa B popMe Hajgora moapa3yMeBaeT OTCYTCTBHE
IIEJIEBOM HANPaBICHHOCTH JAHHOTO Iiarexa. IIpexne Bcero, 3To CBA3aHO C TINIaBHOW (yHKIMEH
Hayora — (PUCKaJIbHOM (MTOTIOJTHEHUS] TOCYIapCTBEHHOTO OIOKEeTa pa3iMdyHbIX ypoBHe). Ho eciu

Ha TEepBOE MECTO CTaBUTh CTUMYJIUPYIOUIYI0O (DYHKIHIO SKOJIOTHYECKHUX IUIaTexe (1enp —



YMEHbBIIICHUE KOJIOTHUECKH BPEIHON aKTHBHOCTH CyOBEKTOB), TO 3(P(PEKTUBHOCTh UX B3UMAHUSI
3aBUCUT OT CTENEHH YMEHBIIEHUS MOCTYIUICHUS B OrojkeT. MIHBIMU CIIOBaMU, NP YMEHbBIICHUU
HKOJIOTUYECKU BPETHON aKTHBHOCTH CHIDKAETCS 0a3a MCUMCICHUS TUIaTEXa M BCIEICTBUE STOTO —
nocryruieHus B OwomkeT. W Torma B3uMaHue IuiaTeka MOKHO NMPU3HATh 3P QPeKkTuBHbIM. OHAKO
BpAI JM TOCYAapCcTBO NpH B3MMAaHUM Hajora IMpecienyeT Takue uenu. B pesynbraTte
HKOJIOTUYECKUE TUIATEeXKH, SIBISIOLIMECS HAJIOTaMH, B IEPBYIO OYEepelb pEIIaloT (UCKAIbHBIE
3agaun [1].

VYuutbiBas pa3Hyi0 NPaBOBYIO MPUPOAY HAIOrOoB M cOOpPOB, KOTOpas Ipeaonperesnser
OCOOBI MOAXOJ K YCTAHOBJICHHUIO ATHX 00s3aTelIbHBIX IUIaTeKel B Oro/pkeT, KOHCTUTYITMOHHBIHA
Cyn PO (KC P®) B Omnpeneneanu ot 8 deBpans 2001 r. Ne 14-O ormeTws, 4TO 3JIEMEHTHI
00J10)keHUsI cOOPOM JIOJDKHBI OBITh 3aKpEIUICHBI B 3aKOHE O HEM MCXOJ M3 XapakTepa JaHHOTO
coopa. I[Ipu BcéM mpu ATOM, yKa3zaHHBIE AJIEMEHTHI ONpEACISIET caM 3aKkoHojaarenb. [Ipu Takoii
TpakToBKe monokenuii HK P® cymam mpu paccmorpenun nen o0 yriaTe OTACIBHBIX BHJIOB
IlaTekell 3a IOJIb30BAHME NPUPOJHBIMHM pPECYpCaMM MPUXOAUTCS Ul PELIEHUs BoIpoca o
3aKOHHOCTM WJIM HE3aKOHHOCTH YCTAaHOBJIEHHS KOHKPETHOIO IUIaTeXa B KaXIOM Clydae
CaMOCTOATENIBHO ONpPENENsATh €ro IpaBoOBYH Ipuponay. Hepenko cynbl OpuxogiT K IpsMO
MIPOTUBOMOJIOKHBIM BbIBOJIaM B OTHOLIEHUH IPUPOJII OJTHOTO U TOTO K€ 0053aTeIbHOrO IIaTexa.
KakoB wuror? CyneOHas mpakTHKa HE €IWHOOOpa3Ha, YTO MPUBOIUT K BO3HUKHOBEHMIO psia
BOIIPOCOB, TAaKMX KaK: KakOW OpraH JOJDKEH KOHTPOJMPOBATH B3UMAHUE, B KAaKOM IOPSIKE
OCYIIECTBISICTCS KOHTpob W T.A. OYeBUAHO, UYTO JaHHYIO MpoOJeMy Helb3sd Ha3BaTh
HCKJIFOYUTENIBHO TEOPETUYECKOM.

Ot TOrO, KakoW xapakrep HMeeT IUIATEX (pucKambHBIA 1TMOO0 KOMIIEHCAIIMOHHBIHN
IPaKIaHCKO-TIPAaBOBOW  XapakTep), OyAyT 3aBHCETh W  TIOCIEACTBHS  HEYIUIATHl  HIIH
HECBOEBPEMEHHOW YIUIAThl JAHHOTO IUIATEXKA, IMOPSAJOK IPHUBICYEHUS K OTBETCTBEHHOCTH 3a
HEYIUIaTy, TIOJJHOMOYHSI TOCYJAapCTBEHHBIX KOHTPOJMPYIOIIUX OpPraHOB B  OTHOLICHUH
IUIaTEIbIINKA, MOPAJOK BO3BpaTa M3JMILHE YIUIAUEHHBIX cyMM. VHade roBops, OIHU IUIATEXH
MMEIOT MPABOBYIO MPUPOJY HAIOTOB, IPYTHe — IPAaBOBbIE (JOPMBI HEHATOTOBBIX IIATEKEH.

A.A. CepreeB B cBoeil pabote «Pa3rpaHMYeHHe HAJIOTOBBIX M HEHAJIOTOBBIX IIATEKEH:
KOHCTUTYIIMOHHO-TIPAaBOBOIl OOBEKT» YKa3blBa€T HA pa3uyMsi HAJIOTOBBIX W HEHAJIOTOBBIX
IIJIATEXKEH:

1. Crenud MKy HEHAJIOTOBBIX TUIATEXKEH 00YyCIaBIUBaeT OOBEKT;

2. HenanoroBble TuIaTeXu HE SIBJIAIOTCS MHIWBUIYaJbHO O€3BO3ME3IHBIMHU, TaK KaK HUX

IUIATCIIBIIUKA TTOJTY4Yar0T COOTBCTCTBYIOLINUEC Onara (npaBo Ha BbIJIOB BOIHBIX OMOJIOrHYECKUX

pecypcoB);



3. B ocHoBanmm o00S3aHHOCTH YIUTaThl TaKWUX IUIATeKEH JIGKAT CBOOOJA BBIOOpA
(mokymaTenp BIpaBe, HO HE 00s53aH 3aKIII0YaTh CACNIKY KYIUIM-TIPOJAXXHM MpPaB Ha BBUIOB BOJHBIX
OHMOJIOTMYECKHUX PECYpPCOB);

4. Vmiara HEHaJOroBOro IuUiaTeXa OOyCIOBJI€HA JIOMOJHUTENbHBIMH 3aTpaTaMu
MyOJIMYHOM BJIACTH, BO3HUKAIOIMIMMU B CBSI3U C MOJTYYEHHEM IUIATEIBbIIUKOM COOTBETCTBYIOIIETO
Onara. Takue NOMONHUTENbHBIC 3aTPAThl IMyOJIMYHOW BIACTHU JTOJDKHBI BO3MEIIATHCS HE 3a CYET
HAJIOTOIIATEIIBIIMKOB, a 33 CUET JIUII — IoJTyyaTenei Onara;

5. CnexctBueM HeyIulaThl HEHAJIOTOBOTO IUIaTeXa SBIISETCS HE MPUHYAUTEIbHOE U3BATHE
COOTBETCTBYIOIIMX JICHEKHBIX CPEICTB (HAJoroBas HEIOMMKA), a OTKa3 B IMPEAOCTaBICHUU
COOTBETCTBYIOIIETO OJara.

[IpuBeneHHbIE BBINIE KPUTEPUH OTACISIOT HAJIOTM OT HEHAJIOTOBBIX IUIATEXEH.
Pasrpanunuenue miarexeit uMmeer Ooibiioe 3HaueHHME. HOpMaTHBHBIX aKTOB, YCTaHABIMBAIOLIUX
pasnuyHble cOOpbI U MJIATEXKH, CYIIECTBYET MHOXECTBO, M OHU MOCTOSIHHO COBEPILIEHCTBYIOTCS, a
JaTh OLIEHKY MPaBOMEPHOCTH B3MMaHUS IJIATHI 32 BHIIIOJHEHHUE ONPEIEICHHBIX (QYHKIUI opraHaMu
nyOJIMYHOH BIIACTH U CO3/IaBa€MBIMH UMHU OpraHU3alMsIMU, ObIBAET BECbMa 3aTPYAHUTEIBHO.

[TporpeccuBHOE NpeTBOpEHUE B KU3Hb IPUHLUIIA ONPEAECIECHHOCTH HAJIOT0O0I0XKEHUS
oOecrieurBaeT KOHKPETH3AlMIO MpaB M 00S3aHHOCTEH yYaCTHHUKOB HAJOTOBBIX OTHOIICHUH, YTO
MO3BOJISIET MM IUIAHUPOBATh CBOIO JESATEIBHOCTh Ha IEPCIEKTHUBY, JAeT YBEPEHHOCTh B
3alIMIIEHHOCTH CBOMX TIpaB M 3aKOHHBIX uHHTepecoB. CTa0WiM3anus HAJIOTOBOIO IpaBa,
dbopmaM3aIs BCeX ATAloOB HAJIOTOO0OJIOKEHHUS, CTPOroe COOJIIOJCHUE Ha MPaKTHUKE TPeOOBAHMIA
3aKOHOJATENbCTBA O HaJorax M cOOpax, OTCYTCTBHE MPOOETIOB OOECMEYMBAIOT JIOCTHUKCHUE
pasymHOro OamaHca MyOJIMYHBIX M YaCTHBIX MHTEpecoB. Takum o00pa3oM, OTCYTCTBHE
OTIPENICJICHHOCTH B XapakTepe IUIaTea CO3MaeT YCJIOBUS JUIS 3J0YMOTPEOJICHUN CO CTOPOHBI
YaCTHBIX JIMII, JJIi MacCOBBIX YKJIOHEHHUH OT YIUIaThl HajoroB. HampoTuB, co3gaHue YETKUX U
«MPO3PAYHBIX» TPABUJ HIPbl CHUXKAET OMACHOCTh T'OCYAApCTBEHHOTO MPOM3BOJA, IOBBIIIAET
rapaHTuu A «cinaboil» CTOPOHBI HAJOTOBBIX OTHOLICHWH — TpakgaH W opraHuzanmid. Ilomumo
3TOrO, Y3aKOHCHHbIE TpaBWJIa MPEMATCTBYIOT POCTY  KOPPYHIMOI€HHOCTH B  cdepe
HasmorooOnokenuss [2]. OmnpenenieHHOCTh B XapakTepe IUIaTeka W €ro Ha3HAYCHUU —
OTIpeICIEHHOCTH B IPABOBOM PETyJIUPOBAHUU.

Ucxona u3 Onpenenenuss BepxosHoro Cyma P® or 26.03.2008 N 74-1'08-5 cuenyer:
«...ocrapuBaeMblii 3akoH Pecnyonuku Caxa (SIkyrus) (manee — PC (51)) He oTBeyaet TpeOoBaHUIM
OTIpEICNIEHHOCTH, SICHOCTH M HEABYCMBICIIEHHOCTH 3aKOHOAATEIBHOTO PETryJIUPOBAHUS, TaK KaK He
COJIEPKUT YKa3aHUs Ha KaTETOPUM HEIPOIOJIb30BaTeNe, Mo IeKalIuX OCBOOOKIEHUIO OT yIIaThl

IaTexe 3a I0JIb30BaHUE HCApaMu, Ha BUABI U PA3MCPLL nnaTen(eﬁ, a TaKXKE€ Ha OCHOBaHUA



OCBOOOKAECHMSI OT YIUIAThl IJIATEXEH, YTO MPUBOAUT K HApPYILIEHUIO MPUHIMIA PABEHCTBA BCEX
1epe]l 3aKOHOM M BEpXOBEHCTBA 3aKOHA.

Bwmecre ¢ Tem sBisieTcs OIMOOYHBIM yKa3aHHWE B MOTHBHPOBOYHOM YacTH PEIICHUsS Cyaa
Ha TO, 4TO ocmapuBaemas 4acth 3akoHa PC (S1) 06 ocBOOOXIeHHH HEAPOTIOIB30BATENICH OT yIIAThI
IJIaTEeKEH 3a MOJIb30BaHUE HEJIpaMH MPOTUBOPEUUT MYHKTY 6 cratbu 13 HamoroBoro konekca P®
(o denepanbHOM Hajore Ha JOOBIYY MOJE3HBIX MCKOMAEMBIX), MYHKTY 5 cTaThbMl 59 W MyHKTY 5
cratbu 64 BromkerHoro konekca PO (00 oTcpouke u paccpouke ymiathl (efepalbHbIX HAIOTOB U
coopoB). I bromxeTtHsiii 1 Hamoroseiii kogekcel Poccutickoit denepanuu UMEIOT HHOW TIPEIMET
[IPAaBOBOTO PETYJIMPOBAHMS, HE UMEIOIIMI OTHOLICHUS K IJIaTeXaM 3a MOJIb30BaHUE HEApaMH, B
CBS3U C YE€M HE MOICKAT MPUMEHEHHUIO K CIIOPHOMY MPABOOTHOIICHHUIO. .. .

[IpaBoBas npupoaa SKOJOTUUECKUX IJIATEXENH NMEET HEMAJIOBaKHOE 3HAYEHUE JJISl TAKOTO
SIBJIGHUS KaK Meperuiata — Korjaa cyObeKThl IIaTekeld BHOCAT U3JIUIIHIOI CYMMY, PacCUUTHIBAsl Ha
e€ nanpHeuIee BKIIOYEHUE B CYMMY MOCIEAYIOIIEro MIaTeXa WM ke Ha BO3BpaT JaHHON CyMMBI.
I1. 7 cr. 78 HK P® ycTaHOBIIEH TpEXJIETHUI CPOK HA BO3BPAT M3JIMILHE YIUIAUEHHOTO 3€MEJIbHOTO
HAJIOTa B CIIOPHOM CyMMe, HCYHMCIISIEMbIH cO JTHS yIuiaThl Haora [3].

[TocTanoBnenue JleBsatoro apoutpaxkHoro anemwsiiuorHoro cyaa ot 17.01.2013 N 09AII-
38529/2012, 09AI1-39406/2012 mo nmeay N A40-81706/12-91-449 roBOpuT O TOM, YTO WpHU
HAJIMYUU TEPEIUIaThl M0 HAJIOTaM HAJIOTOBBIE OpPTaHbl 00S3aHBI CAMOCTOSITEIBHO HAIPABISTh ATH
CYMMBbI Ha MOTallIeHUE UMEIONICICS y HATOTOIIaTENbIINKA 33/I0JKEHHOCTH.

B IloctanoBnennu J[BaaiaTtoro apOMTPaKHOTO amneJUIAIMOHHOTO cyaa oT 26.12.2011 mo
neny N A68-14142/09 O6mectBo obpartuiaocs B MHCIeknuio mo 3apedeHckomMy paiiony r. Tyisl ¢
3asBJICHUEM O BO3BpaTE 3€MEJIbHOI0 HAJOra B YKa3aHHBIX CyMMaXx.

B cratee 78 Hanorosoro xonekca Poccuiickoit @enepanuu onpeeneHbl OCHOBAHHS IS
BO3BpaTa M3JMIIHE YIUIAYEHHOTO0 HAJIOrd, & UMEHHO: HAJIMYUE NEPEIUIaThl MO0 HEMY, OTCYTCTBHE
HEJJOMMKH I10 UHBIM HaJ0raM COOTBETCTBYIOLIETO BH/IA WIIN 3a10JDKEHHOCTH 110 COOTBETCTBYIOIIUM
neHsM, mrTpadaM, HAYNCIECHHBIM TOMY JK€ OIODKETy, COONMIOJEHHE HAIOTOIUIATEeIbIIMKOM
TPEXJIETHETO CPOKa CO JHs yIUIaThl HAjora Ha nogady 3asBieHus. CyJl aneIsquOHHON MHCTAaHIIUU
yKazaJ, 4To 3aJ0JDKEHHOCTH T10 TIEHE TI0 BOJTHOMY HAJIOTy B cyMMe 1,62 py0. He cuuTaeTcsl TAKOBOM
JUTSL Tienier ydeta ee mpu oreHke coomoaeHuss OAO «TymbCcKuii opyKeHHBIN 3aBOJ» YCIOBUH CT.
78 HK P®, tak kak BOIHBIM HAJOT B OTJIMYME OT 3€MEJIBHOI'0 HAjora HE SABISCTCS MECTHEIM, a
otHOocUTCsl B cooTBeTcTBUU ¢ M. § cT. 13 HK P® x ¢denepanbubiv Hamoram. Takum oOpaszom,
MaTepuajgamMu Jefla MOATBepxkAeHO mpaBo OOmiecTBa Ha BO3BpaT URIUIIHE YIUIAYEHHOTO
3€MEJIBHOTO HAJIOTA.

Hrak, B yCTOMYMBOM 3aKpCIUICHHMM WU ACUCTBUU CHUCTEMbBI DJKOJOTMYECKHMX ILIATEXEN

MPpOABJIIACTCA NPUHIOUIL TUIATHOCTH. BBGI[GHI/IG 3aKOHOM OHpGI[GJIGHHOfI 00513aHHOCTH 110 yijaaTre
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TOTO WJIM MHOTO TIaTeXa MOXET CTaTh JJIs IJIaTeNblIMKa cBoeoOpa3HbIM OaphepoM, KOTOPHI, B
CBOIO OUY€pPE/Ib, MOKET MOCITY>KUTh CTUMYJIOM JINOO K PallMOHATBHOMY MOTPEOICHHUIO pecypea, b0
HaNpsSMYIO K CHIDKEHHUIO CBOETO HETaTMBHOTO BO3JICHCTBUS HA OKPYKAIOILYIO CPELy.

B mo0om ciydae DOpUHLIMI IUIATHOCTU MPEACTaBIsSeT co0O#, Tpexae BCero,
IOpUANYEcKYI0 (GOopMy peanusalii rocy1apcTBOM MpaBa COOCTBEHHOCTH Ha MPUPOAHBIE PECYPCHI,
a TaK)Ke CpPe/ICTBA JOCTIKEHHs OalaHCa SKOHOMHYECKUX M SKOJIOTMYECKUX MHTEPECOB OOIIEeCTBA.
OueBUAHO HECOBEPIICHCTBO, TOYHEE HEONPEICNCHHOCTh B IPABOBOM IMOHMMAHUM JAHHBIX
IJIaTEeXKE, a CaMOCTOATEIBHOCTh CYJOB B MPOBEACHUWU aHAINW3a MPABOBOW MPUPOABI IIATEKEU
HENU30€KHO MPUBOJNUT K OTCYTCTBHUIO €IMHOOOpa3Hs CyIeOHOM MPAaKTHKH.

l'ocynapcTBo, craBsa nepesn co0oif 1enb JOCTIKEHH U o0ecreueHns OajaHca HHTEPECOB,
pemaer psja BaXKHBIX 33/1a4: TOBBIIICHHE 3aMHTEPECOBAHHOCTH MOJb30BaTeNlsd B 3((ekTuBHOM
UCIIOJIb30BAaHUU TPUPOAHBIX PECYpCOB; CO3JaHUE MAaTepUaIbHOW 3aMHTEPECOBAHHOCTU B
COXPAHHOCTH ¥ BOCIPOU3BOCTBE MPUPOJIHBIX PECYPCOB; U3bICKAHUE JOMOJIHUTEIBHBIX CPEICTB Ha
BOCCTAaHOBJICHHE MTPUPOIHBIX pecypcoB. UTO, HECOMHEHHO, HO TOCTETIEHHO MPUBE/ET K CIaKEHHOU
paboTe caMoro MexaHu3Mma rocyJapCTBEHHOTO YIPABJICHUS U PErylupoBaHus B cepe IKOJIOTHH U
MPUPOIONOIB30BaAHUS.

BaxHo OTMeTUTh, YTO rOCyAapCTBEHHbIE HAJIOTH M COOpBI HE JOJDKHBI CTaBUTh CBOEH
OCHOBHOHM 1LIEJIbIO TOJIBKO TONOJHEHHE OoJKeTa, Bedb ILIeJhb UX BBEIEHUS — CTUMYJIHPOBAHUE
rpaxaaH Oepeyb, a TaKKe BOCCTAHABIMBATH MPHPOJHBIE O0BEKTHI. OT 3TOr0 3aBUCUT KauyeCTBO
KU3HU W 3JI0POBbs JIIOJICH, COCTOSIHUE OKpyKarome cpenbl. KpoMe Toro, NaHHbIE IUIATEXKU
pPErylIUpyIOT  MHTEHCUBHOCTh  HCIOJb30BAaHUS  IPHUPOJIHBIX  PECYpPCOB,  CIHOCOOCTBYIOT
pecypcocOepeKeHnIo, 4T0, HECOMHEHHO, BaKHO B Hallle BpeMs, KOrja Bce OOJIbIle MCTOLIAIOTCS
3amachl ChIpbs, M MPUPOJIAa HE YCIEBAeT BOCCTAHABIMBATH HapyIIEHHBINH OanmaHc. B coBpemMeHHOM
MHUpE UMEETCS] BO3MOXKHOCTh HaXOUTh WHBIE — aJIbTEPHATUBHbBIE HCTOYHUKU dHepruu. CBeT, Boja,
TEIJIO — ATO TO, YTO YEIOBEK MOXKET UCIOIb30BaTh YK€ CEroHs, TEM CAMbIM CHUXXasi TOTPEOHOCTh

B MCTOYHUKAX, I0OBIYa KOTOPBIX HAHOCUT BPEJl OKPYKAIOIIEH cpee.

Cnmcox ucnoab30BaHHBIX HCTOYHUKOB

1. SInGynranoB A.A. IlpaBoBoe perynmpoBaHHE MPUPOAOPECYpPCHBIX Tuiatexed. YMK /
AnGynranoB A.A. // M.: FOctutuadopm, 2015. — C. 192

2. lemun A.B. HeompeneneHHOCT, B HAJIOTOBOM IpaBe U IPABOBBIC CPEICTBA €€
npeononeHus: (monorpadus) / A.B. lemun // Mocksa: U3n-so U1 PUOP, HUIL Uudpa — M. 2012.
C. 245.

3. Hanorossrii konekc P® (4. 1) ot 31 utonsg 1998 r. Ne 146-D3 // C3 PD. 1998. Ne 31. Cr.
3824.



V]1K349.6

CYJEBHAS 3AIIIUTA S9KOJOTI'MYECKUX ITPAB I'PA’KIAH
@uiaunmnona A.Jl.
Hay4ynblii pyKOBOAUTE/Ib CTAPIIMI NIPENoAaBaTe/b Kadeapbl TPYA0BOIo U
KoJorudeckoro npasa CrnuraazosaT.T'.

Cubupckuii ¢hedepanvuulii yHugepcumem

AKTyaJTbHOCTh HACTOSIIEH pabOTHI O00YyCIIOBJICHA TEM, YTO OXpaHa OKPYXKAIoIIeH Cpenbl -
oJlHa U3 HamboJee aKTyalbHbIX MPo0IeM coBpeMeHHOCTH. HapacTaHue 3K0JIOrHYecKux mpoodsieM K
CeMHJIECATHIM rojaM XX BeKa JOCTUIJIO TaKOro MacmiTada, 4TO YeIOBEYECTBO OCO3HANO, YTO
HEpalMOHAIbHOE MCIOJIb30BaHUE MPUPOJIHBIX PECYPCOB U JalbHEHIIIEe 3arpsi3HEHUE OKPYKaOIIeH
MIPUPOJHOM Cpefibl BEAET K KaTacTpode.

Pa3BuTHe pHIHOYHONW SKOHOMMKH, MPOIECCOB WHTErpaluy U TJI00ATU3alluy OTHIOAb HE
CHOCOOCTBYET YITYYIICHUIO SKOJOTHYECKON CHTyallMi B MHpE. B 4YacTHOCTH, BBISBIEHO, YTO
YyelnoBeYecKas [MBHIM3ALMS 32 BpeMs CBOEro CyHIeCTBOBaHMS paspymmia Oomee  60%
€CTECTBEHHBIX JKOCHCTEM Ha cyme.lB HAcTOfAIee BpeMs, BO B3aUMOJICHCTBUU 0OIIECTBA U
MPUPOBI IPOUCXOAUT MOCTETICHHBII EPeX0/] OT aHTUIKOJIIOTUYECKOH IO CBOEMY XapaKTepy MOXH
K 9I10X€ IKOJIOTHYECKOH, KOTJ]a pOCT OOIIECTBEHHOTO MPOU3BOCTBA B CTpaHaX MUPA COTTIACYETCs C
€ro MPUPOJHBIMU OCHOBAMH U BO3MOKHOCTSIMH.

B coorBerctBum co ct. 42 Koucrutyuuu Poccuiickoit @eneparmnl993 roma  kaxabiid
MMEeT MpaBo Ha OJIAroNpHUsATHYIO OKPYKAIOIIYIO cpe/:[y.2 B cnydae ecnu okpyskaromasi cpeia 1o
BHUHE KaKUX-TH00 CyOBEKTOB CTaja HEOIAronpUusaTHOM, TpaKIaHIH HIIH IOPUINYECKOE JIUI0 BIPaBe
o0paTuThbcs 3a 3aIIUTON JAHHOTO TMpaBa B Pa3lIMYHBIE OPTaHbI TOCYJApCTBEHHOU BIIACTH, B TOM
qucIe CyacOHbIe.

C ToukM 3peHHs IOPUCIPYACHIMH MOJ 3KOJOTWYECKUMHU IpaBaMU MPUHATO MOHUMATh
3aKpeIJICHHbIE B 3aKOHOJATEIhCTBE IpaBa, HANpPaBIEHHBIC HA YIOBJIETBOPEHHE MOTPEOHOCTEH
YyesoBeKa U TPaKIaHUHA ITPU B3aUMOJICVCTBUH C OKPYKAIOLIEN CPENO.

OCHOBHBIE PKOJIOTMYECKHE TTPaBa YEJIOBEKA U TpakIaHnHa 3akperieHbl B Koncturynun PO
Y PACUIMPEHBI, U JOMOJIHEHBI B COOTBETCTBYIONINX (he/iepaabHbIX 3aKOHAX.

Ha nam B3rmsi, CymecTBYIOT pa3udHbIe IPUYUHBI HAPYIICHUS MpaBa HAa OJArONpHUSTHYIO

OKpY>KaIOIIYI0 Cpeny, CBSI3aHHBbIE ¢ HEJOCTaTKaMH B cepe rocyaapCcTBEHHOro ymnpasieHus. Bo-

! Hanunos-Jlanwnesu B.U., Jloce K.C., Peiiy U.E. Tlepen rmaBHbIM BbI30BOM IuBHIM3anuu. B3rmsa u3 Poccun/ B.U.
Janunos-Jlanmnesn., K.C. Jloces., M.E. Peiid // 3enensrit mup.- 2006.- Ne 19.- C. 12.

Koncrurynus Poccuiickoit @eneparuu [DeKTpoHHBIN pecypc]: deaep. KOHCTUTYIL.3aK0H oT 12.12.1993 (¢ yueTom
TIOTIPaBOK, BHECEHHBIX 3akoHaMu P® o mompaskax k Koncturymuu P® ot 30.12.2008 N 6-DK3, ot 30.12.2008 N 7-
@®K3, ot 05.02.2014 N 2-®K3, o1 21.07.2014 N 11-®K3).// CupaBounas npaBoBas cuctema «Koucymnprantllmocy. —
Pexwm noctyna: http://www.consultant.ru.



MIEPBbIX, HApPYIIEHUE OHKOJOTMYECKHX IMpPaB 3aKIIOYAeTCs B CO3HATEIbHOM WIHOPUPOBAHUHU
CYILECTBYIOIIETO 3aKOHOJATENbCTBA MO 3aAIIUTE 3KOJIOIMYECKUX MPaB JIOJKHOCTHBIMHU JIMIIAMH,
NPUHAMAIOIIUMHA pEIIeHUsl. JTa MPUYMHA MOXET OBbITh 0003Haue€Ha KaK JKOJIOTHYECKOE
MIPaBOHAPYLICHUE WJIM SKOJOTMYECKOE IPECTYIUIEHHE, M 3alUTa SKOJOTWYECKHX IpPaB B ITOM
ciIydae JOJDKHA OCYIIECTBIISTHCS TMOCPEACTBOM CyAE€OHBIX OpraHoB. [[pyroi pacmnpocTpaHEHHOU
MPUYMHON HApYIICHUsS TpaBa Ha ONAronpusITHYIO Cpely SBISIETCS TPHHITHE PEIICHHMA
JOJDKHOCTHBIMM JIMIIAaMH, OTHAJICHHBIE MOCIEACTBUS KOTOPBIX HAPYIIAIOT HKOJIOTHYECKHUE IpaBa
IPaKJaH, a TAKKE MPOTUBOPEUHS MEXKIY PA3TUYHBIMU MTOA3aKOHHBIMUA aKTAMH U 3aKOHAMH.

JleficTByIOIUM 3aKOHOJATEIbCTBOM PETIAMEHTHPYIOTCS Pa3IUYHbIE CIOCOObI 3aIIUThI
BBIIICYKA3aHHBIX MPaB, K KOTOPBIM OTHOCSTCS: 3alllMTa MpaB B CyA€OHOM Mopsake (00xkaroBaHuE B
Cyle peuieHuid M JeicTBui (a Takke Oe37eliCTBUIl) OpraHoB rOCYIapCTBEHHOH BIACTH, OPraHOB
MECTHOTO CaMOYIpPAaBJIEHUS, OOIIECTBEHHBIX OOBEIWHEHUN M JOHKHOCTHBIX JIUI[); BO3MELICHHE
rocy/1apCTBOM Bpefia, MPUIMHEHHOT'O HE3aKOHHBIMH JIEHCTBUSAMU (a Takxke 0e3/1eiCTBHEM) OPraHOB
rOCy/IapCTBEHHOW BJIACTH WM WX JOJDKHOCTHBIMH JIMIIAMH; OOpaIleHHe B MEXKTOCYIapCTBEHHBIC
OpraHbl TIO 3alllUTe MpaB M CBOOON B cdepe HKOJOTHH, MPH YCIOBHH HCUEPIIAHUS BCEX
BHYTPUTOCYIAPCTBEHHBIX CPEJICTB 3aLIUTHI.

W3 Ha3BaHHBIX METOJIOB 3aIMTHI 3KOJOTHYECKHX MpaB Hanbojiee 4acTO MPUMEHSEMbBIM U
3¢ (HEeKTHBHBIM SBISETCS MPOIEAYpa 3aIIUTHI PaB B cyaeOHOM mopsiake. [Ipu 3TOM mpakTHYecKH
BCEI/Ia 3allliTa CBs3aHA C BO3MEIICHHEM Bpela, MPUYMHEHHOTO 30POBBI0 M (WUJIH) HUMYIIECTBY
rpaxaad. B coorBercTBuM ¢ HOpmamu DenepanbHoro 3akoHa Ne7 «OO0 oxpaHe OKpYKaromIIeH
cpeap» B m. 1 c¢r. 77 m n. 1 cr. 79 TakoW Bpen, «...MPUYHMHEHHBIA HETAaTUBHBIM BO3IEHCTBUEM
OKpYKalollleW Ccpenbl B PE3YJbTATE XO3SMCTBEHHOM W WHOM JEATEIBHOCTH IOPUIUYECKUX U
(U3HYECKUX JTUIL, TOJICKHUT BO3MEIICHUIO B TIOTHOM 00bEeMe».

[Tnenym BepxoBHoro Cyma P® ot 18 oxtsabps 2012 r. Ne 21 «O mpumeHeHUH CyaamMu
3aKOHOJATENHCTBA 00 OTBETCTBEHHOCTH 3a HApYIICHUS B 0OJACTH OXpaHbl OKPYXKAIOIIEH cpelbl U
npnponononmomﬂm»e’ JIAeT aHAJIOTUYHOE Pa3bsICHEHUE KacaeMO BO3MEILICHHS BpE/a, IPU 3TOM B
MMOCTAHOBJICHUH JAETCSI YTOUHEHHE, YTO «pa3Mep MPUUYMHEHHOTO Bpeja MOJJICKHUT OLIEHKE CYJIOM,
KOTOPBIM yCTaHABIMBACT pa3Mep yTPaueHHOTO MOTEPIEBUINM 3apaboTKa, OMpeiesieT TOHECEHHbIE
pacxoipl, KOTOpbIE€ BBI3BAHBl IOBPEXKICHUEM 370pPOBbs, BKJIIOYAas pacxoJpl Ha JIEYCHUE,
JIOTIOJTHUTEBHOE MUTAaHUE, MPUOOpPETEHHE JIGKAPCTB ...» U T.O. Takum o0Opa3zom, peub UIET O

BO3MEILEHNH YOBITKOB M B JaHHOM cClydae LeiecooOpazHo mnpumeHsath cr. 15 'K PO ‘

® Ilocranoenenue Ilnenyma Bepxosroro Cyna P® or 18.10.2012 Ne 21 (pex. ot 26.05.2015) «O mpiMEHEHHH CyIaMu
3aKOHOJATeIhCTBAa 00 OTBETCTBEHHOCTH 3a HapyIIeHHs B OOJACTH OXpaHBl OKPYXKamomed cpeapl u
pupozonoas3oBanusy // bromnerens Bepxosaoro Cyma P®. 2012. Ne 12.

* I'paxmanckuii xomexc Poccniickoii ®enepamnn (dacts mepsas) ot 30.11.1994 Ne 51-®3[DrexrpoHHbli pecype]:
I'paxmanckuii koneke Poccmiickori @eneparnuu (dacte mepsast) oT 30.11.1994 Ne 51-®3 (pen. ot 07.02.2017) //
Crpasouno mpasoBast cucteMa «KorcynsranTtlmocy. Pexnm goctyna: www.consultant.ru
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3aKoHOAATeNeM IPU 3TOM YCTAHOBJIEHA BO3MOXXHOCTb YMEHBILIECHHSI TAKOTO pOAA BO3MEIIECHUS C
Y4E€TOM  MaTepUalbHOIO  IOJIOKEHMsI MPABOHAPYLIUTENs, OAHAKO JaHHAs HopMmMa He
pacnpocTpaHsieTcs B clly4ae YMBIIUIEHHOCTH AeicTBUM, coriacHo 1. 3 ct. 1083 'K P®°.

AHanmu3upyss TpPaBONPUMEHUTENBHYIO MPAKTUKY MOXHO CIENaTh BBIBOJ, 4YTO TaKXKe
pacnpocTpaHEHHBIM CIIOCOOOM 3aIUTHI MPaB rpakKaaH B chepe IKOJIOTHH SBIsIeTcs 005KajJoBaHNE B
CyA peuleHuid u AencTBuil (0e3neiicTBU) OpraHOB roCyJapCTBEHHON BIIACTH, OPraHOB MECTHOTO
CaMOYIIpaBJICHHsI, OOLIECTBEHHBIX OOBEIUHEHUN M JOJDKHOCTHBIX JHI. B cyneOHON npakTuke
HauboJee YacThIM MIPUMEPOM SIBIISIETCS 0OpaleHre IPOKypopa B 3aIIUTY HEOMPEIEICHHOTO Kpyra
Ju1 (4TO BO3MOXKHO Ha ocHOBaHuH CT. 45 ['TIK P®D).

[lonBonss UTOTM MOXKHO CJeNaTh BBIBOJ, uTO Hanboiee 3(PPEeKTHBHBIMM MEXaHH3MaMU
3alIUTHI SKOJIOTUYECKUX MPaB TpakJaaH sBISAIOTCS — cyneOHas. OOpamiasch B Cy/, OTCTauBas CBOE
MpaBo B CYAEOHBIX OpraHax, rpakKJaHUH 3allUIIAeT HE TOJBKO JIMYHOE MPaBO HA OKPYKAIOIIYIO
MPUPOJHYIO Cpelly, HO U TaKoe e IMpaBo i Oynymux nokosieHui. Takke, oOpamiasch B Cya,
IpaXJIaHUH JOBEPSAET HE TOJBKO HA3BAHHOM CTPYKTYpE, HO U IOCYIapCTBEHHOW BJIACTH CTpPaHBI B
LIEJIOM, a TAaK)KE MOKa3bIBa€T IPU 3TOM, YTO y HETO BO3HMK CIIOP, KOTOPBII OH HE MOYKET PELIUThH
MHaye, KaK TOJIbKO B Cy/IeOHBIX YCTAaHOBIICHUSX.

[Tpu sToM 3ammTa MpaB TpakJaH Ha OJATONPHATHYIO OKPYXKAIOUIYI0 Cpedy B CyAe €cTh
oaHa u3 (OpM IOPUIUYECKOTO BO3JEHCTBHS TOCyNapcTBa WIM TOCYIApCTB Ha PETYIMPOBAHUE
OTHOIICHUH B paccMaTpuBaeMoil cdepe. SBIAsACh KOHCTUTYLIMOHHBIM, JAaHHOE MPABO - OJHO U3
OCHOBHBIX Hapsjy, HallpuMep, C €CTECTBEHHBIM W HEOTHEMJIEMBIM NPABOM Ha XHU3Hb. [loaTomy
CIIEyeT COTJIACUTHCS C MHEHUEM HCCieloBaTeNell 0 HE0OX0AUMOCTH 3aKpeIyIeHHs] JaHHOTO TpaBa
B 3aKOHE Kak IpaBa-rapaHTHM, [IPUYEM HE TOJBKO B POCCUHCKHMX IPABOBBIX MCTOYHMKAX, HO U
MG)K,Z[YHapOI[HBIX.G Crnenyer Takke OTMETHUTh, YTO HE BCET/ia MHUIMATOPOM TPEOOBAHMN 3allUTHI
paccMaTpuBaeMoro ImpaBa JOJKEH OBITh l“pa}KI[aHI/IH.7 Bo03MOXHBI, Ha Haml B3IV, CUTyaluH,
KOTJja MTHUIMATUBA 3allUThl pACCMATPUBAEMOTrO MPaBa IOJKHA HCXOAUTh OT CaMOro CyJa.

B nepcnekTuBe, kpoMe TOro, HEOOXOAUMO NPUHSATHE COOTBETCTBYIOIIETO aKTa, CBSI3aHHOTO
HETOCPEJICTBEHHO € CyZeOHOM 3alUTOl MpaB rpakaaH Ha OKPYXKAIOLIYI0 Cpeny, TJie MOTJH ObITh
MIPOIKCAHBI U PACKPBITHI YKa3aHHbBIE TIPaBa, CyA€OHBIN MOPSA0K U 0COOBIM MEXaHU3M UX 3aIIUTHI, a
B JIaJIbHEUIIIEM U DKOJOTHYECKOTO MpoIieccyanbHoro koaekca Poccutickont deneparuu (D11K PD),

IOCKOJIBKY BHJHA HaACyllHas HGOGXO,Z[I/IMOCTB CTaHOBJICHUA KOI[I/Iq)I/II_II/IpOBaHHBIX HOpM

T paxnanckuit kogeke Poccuiickoit @epepanuu (yactb BTopas) oT 26.01.1996 No 14-®3 [DnexTpoHHBINH pecypc]:
I'paxnanckuii komexc Poccuiickoit denepanun (4acts Bropas) ot 26.01.1996 Ne 14-®3 (pen. ot 23.05.2016) //
CrpaBouHo npaBoBas cucteMa «KouncynsrantlLimtocy. Pexum goctyna: www.consultant.ru

Amxamxuea A.C. [IpaBoBoli MEXaHM3M pealiM3alliil MpaBa Ha OJArONPHUATHYIO OKPYKAIOIIYyI cperny: ABToped.
Iuc. ... kKaua. opua. Hayk./ A.C. Anuxamxkuesa. Capartos. 2003.C. 10.

AnncumoB A.IL., TIpanko I'.C. Bimsaue Opranmzanuun O0beauHeHHbIX Hanwii Ha GopMupoBaHre B POCCHIACKOM
3aKOHOATEIbCTBE TaPAHTHI SKOJIOTHUECKUX MpaB yenoBeka // dunocodus mpasa. 2013. Ne 4. C. 26 — 31.
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AKOJIOTHYECKOTO MPOIECCYaTbHOTO HpaBa.8 IToka ke, kak BUJIHO, HOpMa, 3aKpEIUICHHAasA B CT. 52
Kouctutyniun P® B wactu cyneOHON 3alIMTHI MpaB rpakaaH HA ONArOMPHUATHYIO OKPYKAIOIIYIO
cpeny, B Ooibleil CTENeHH, XOTS 3TO BOIPOC CIOPHBIN, SBISETCS ICKJIAPATUBHOM, HEXENn

KOHCTPYKTUBHO KOHKPETHOM.
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THE LIMITS OF CRITICISM OF POLITICAL FIGURES IN IMPLEMENTATION
OF ARTICLE 10 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
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Research advisor:Candidate of Juridical Sciences Valentina V. Tereshkova
Siberian Federal University

Paragraph 1 of Article 10 of the European Convention on Human Rightscovers several
aspects of freedom of expression, i.e. the right to hold any opinion, the right to receive and to
disseminate information, ideas and statements.

The freedom to express an opinion can be realized during a demonstration, public protests,
through the publication of books, articles, through television or radio broadcasting, orally and in
writing, by painting a picture or making a film, via the Internet and social media, and even by
creating certain images. This freedom includes not only the right to express an opinion, but to
receive and transmit the information. [1]

Article 10 of the Convention also extends to any form of expression, regardless of its
content. Under certain circumstances, Article 10 extends to clothing as well. [2] Thus, Article 10 of
the Convention protects both the content itself and its form. In addition, the right to freely express
one's opinion can be realized both by an individual and by a group of people.

It should be noted that Article 10 of the Convention protects not only positive but also
negative statements and ideas, including those that can shock the public, offend or cause concern.

Controversy remains over the issue whether the right to receive information corresponds to
the duty of the state to provide it. Inthe case Matky v.Czech Republic, the European Court of
Human Rights ruled that environmental NGOs (non-governmental organizations) have the right to
obtain information about the location of nuclear power plants.[3]

Recently, there has also been a tendency to apply Article 10 to the right to access databases
of intelligence services or information that authorities must provide to the applicant.Although
initially such a right was not provided by the Convention, the court’s recent case law supplemented
the right to express one’s opinion with the right to receive information from persons who are
obliged to provide it.In practice, the difficulties are caused by the fact that the Convention on
Access to Official Documentsadopted in 2009 by the Council of Europehas never entered into
force.

Freedom of expression implies the existence of a certain system of guarantees in the state,

without any pressure on a person to force him to express an opinion or to refuse such an opinion.
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The implementation of Article 10 of the Convention is impossible without ensuring
conditions for a free press, including the protection of journalistic sources of information. In
the case Goodwin v. The United Kingdom the court stated that the disclosure by the press of its
sources of information would deprive the media of the opportunity to cover socially significant
issues and fulfill its function of disseminating information for the development of society.[4]

Consequently, a journalist should be released from liability even if it is subsequently found
that any of the facts published are unreliable, provided, of course, that the issue touched upon in the
publication is of public interest, does not pursue an agenda, incompatible with the provisions of the
law, and certain actions were taken to verify the facts, to which the journalist refers.

Another aspect of freedom of expression is the right to discuss the search for historical truth
and to hold open discussions on certain events or facts. In the case Monnat v. Switzerland,the court
ruled that the state has a duty to ensure openness in the discussion of historical issues or facts.
[5]The right to conduct political debates, also, according to the case-law of the ECHR, is covered
by Article 10 of the Convention.

At the same time, the right to express an opinion freely is not absolute. Limitation of this
right was established by the court. The exercise of the right to freedom of expression can be subject
to certain formalities, conditions, restrictions or sanctions that are “prescribed by law" and
"necessary in democratic society” for the purposes of national security,territorial integrity or public
order, for the prevention of disorder or crime,for the protection of health and morals,for the
protection of the reputation or rights of other persons,for preventing the disclosure of information
received in confidence,or for ensuring the authority and impartiality of justice. The European
Commission of Human Rights (the body that had dealt with the initial examination of individual
complaints about the violation of the Convention before 1998) also imposed a restriction on the
dissemination of ideas propagating the ideology of nazism, denying the tragedy of the mass
destruction of the Jewish people and aimed at inciting intolerance and racial discrimination.

Furthermore, freedom of expression guaranteed by Article 10 of the Convention can not be
used in a meaning contrary to Article 17.

When it comes to politics, it is of paramount importance to realize that it is a special sphere
of social discourse with the highest level of scrutiny and criticism; on the other hand, a politician,
like any other person, has the right to defend their name, honor and dignity. At the same time, the
norms on the protection of the honor and dignity of political figures are widely used by the
authorities at all levels to fight the independent press and undesirable journalists, to discredit their
criticism.

The court, in the case Lingens v. Austria, determined that the boundaries of acceptable
criticism against a politician are broader than those for criticism of a private person. Unlike the
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latter, the former one is inevitable and deliberately puts himself in a position in which every word
he says and each of his actions become the subject of the most thorough study, both by journalists
and the general public.[6]

With regard to criticism of political leaders, the court has developed the principle of
"increased political tolerance,"meaning that if a person is a public figure in politics, then they must
be prepared for increased attention and criticism from the press.The ECHR has repeatedly stressed
that the right of citizens to receive information correlates with the duties of the press to provide
such information.As noted by the court, it is the journalist’s prerogative to choose the style and
form of presentation of information, while some extent of exaggeration or even provocation is
allowed.[7]

The court found no violations in cases where journalists allowed themselves to make harsh
statements regardingpoliticians and public servants, such as "idiots" used by the Austrian journalist
Oberschlick, [8]"wild beasts in uniform™ and "police brutes” by the Icelandic journalist
Thorgeirson, who was demanding the reform of the police system. [9]According to the court, it is
also possible to talk about different subcultures and their attitudes, even if these subcultures profess
nationalist, etc. ideas, accuse a politician of corruption and "squandering” of public funds, use terms
to describe the political activity of a citizen (for example, "neo-fascist").[10]

There is also the question of whether private aspects of a public person's life can be
publicized (for example, meetings with prostitutes). In considering this issue, the court ruled that
the right to privacy extends to sexual relations, but since the brothel is not a "private” or “secret"
place, and therefore if the use of prostitute services is not confidential, physical contactwitha
prostitute is not covered by this concept. [11] The conclusion of the court about the priority of
freedom of expression over the private life of a person in this case is controversial.

Some provisions of the Russian legislation do not meet the principles and legal positions of
the ECHR. Thus, paragraph 10 of Part 1 of Article 17 of the RF Federal Law "On the State Civil
Service" [12]that prohibits state civil servants from making any public statements regarding the
activities of state bodies and their leadership, including those made in the media, should be
amended since the freedom of expression extends, inter alia, to state and military employees.

Providing increased guarantees to persons who are in the performance of their official
duties, first, violates the principle of equality before the law and the court, secondly, among the
restrictions provided for in paragraph 2 of Article 10 of the Convention, there are no grounds such
as: the need to protect the honor or image of the state, any of its bodies or officials, as well as
symbols. Such actions are not necessary in a democratic state, because, as already mentioned above,
politicians and statesmen are subject to the principle of "increased political tolerance." Additionally,
criticism of the institutions of power and its individual representatives is often the only way for
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representatives of civil society to express their dissatisfaction on a particular issue or to touch upon
a matter worthy of broad public discussion.

Articles of the Criminal Code of the Russian Federation [13]on libel, including those
concerning the authorities, should be decriminalized. Originally a criminal offence, libel was later
downgraded to the category of administrative offence, although recently it has been treated as a
criminally punishable act. In order to exclude the possibility of exerting pressure on the media and
promote the full implementation of Article 10 of the Convention in the Russian Federation, it is
necessary to transfer articles 128.1, 298.1 and 319 of the Criminal Code of the Russian Federation
[14]to the category of administrative offense. The practice of European states is also moving
towards decriminalization of this type of transgression.

For the effective implementation of Article 10 of the Convention, it is necessary to amend
Article 56 of theCivil Procedure Code of the Russian Federation [15]regarding the burden of proof.
In cases of defamation of political figures,the burden of proof should be imposed upon themselves.
The approach developed by the United States Supreme Court in the case “New York Times
v.Sullivan” provides an instructive example. [16]The US Supreme Court moved the burden of proof
of the publication of false information in defamation cases from the journalists to the politicians.
The US Supreme Court considered that, for a genuine exchange of views, it is necessary that the
burden of proof of the actual infidelity and dishonesty of a supposedly libelous statement about the
activities of government should be placed on the government itself or government officials.

Despite the positive effect of the decision of the Plenum of the Supreme Court of the
Russian Federation dated February 24, 2005 No. 3 "On judicial practice in cases relating to the
honor and dignity of citizens and business reputation of citizens and legal entities”, [17]this act
needs to be amended, since criteria for determining the balance of interests have not yet been
clarified, and such issues are resolved on the basis of the actual circumstances of certain cases,

which makes it difficult to formulate a uniform judicial practice.
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DISPUTE BETWEEN THE PEOPLE’S REPUBLIC OF CHINA AND THE REPUB-
LIC OF PHILIPPINES IN THE SOUTH CHINA SEA.
ApumnoB [laypen CeilTkaMaioBu4
Hayunblii pykoBoaureab K.10.H. Tatapunos /I.B.

Kazaxcxuii Hayuonanvuuiii Ynusepcumem umenu anb-Papabu

Present article is written with an aim of covering some legal aspects of the dispute between
the two states in the region of the South China Sea over maritime territories and islands. Author of
this article also has showing the implications of ruling made by the Permanent Court of Arbitration
in Hague issued on July 12, 2016 for both future of international law on the world stage and interna-
tional law in the Asia Pacific region in particular as one of the purposes. Aforementioned ruling is
considered to be of great interest for the law of the sea legal sphere forPeople’s Republic of China,
which is one of the parties to the dispute, has not recognized Permanent Arbitration Court’s juris-
diction in this case and by doing this, as some of the world international lawyers claim, it risks to
acquire a status of an “outlaw” state. Moreover, this work will try to make predictions on how the
situation will develop in the nearest future.

The China v. Philippines case itself is a constituent part of the larger ongoinglegal conflict
between several states of the region of Asia Pacific, namely between People’s Republic of China
(PRC), Philippines, Malaysia, Indonesia, Vietnam, Brunei and Republic of China (Taiwan). The
conflict took form when “military clashes of varying severity occurred in the South ChinaSea (SCS)
beginning with China’s use of military force against Vietnamese troops to enforce its claim to the
Paracel Islands in 1974”[1, p.1]. The specific flashpoint between PRC and Philippines took place
“in 1994, (when) China built structures on Mischief Reef, which is well within Philippines Exclu-
sive Economic Zone (EEZ)”[1, p.1]. However, in 1990-s, with a new approaches emerging within
the Chinese political establishment a hope for the lasting settlement arose, which resulted in conclu-
sion of the Declaration of Conduct of the Parties in South China Sea (DOC) in 2002. In the Declara-
tion, both of our relevant parties, i.e. PRC and Philippines, together with their counterparts from
ASEAN (Association of Southeast Asian Nations) resolved to abide by all recognized principles of
the International law as well as by provisions of the United Nations Convention on the Law of the
Sea, or UNCLOS. Yet, the efforts failed due to the differences on the matter of which states should
be allowed to participate in the negotiating process with China insisting that only relevant state-
parties should be let into process, whereas ASEAN resolved to stay unified and proceed together.
On the later stages, even though the states made some concessions to each other, which resulted in
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their unanimous decision to set up a joint working group to elaborate on particular measures for
bolstering cooperation in 2003, the overall process had stalled owing to the lack of controlling me-
chanism that the state-parties had failed to provide the DOC with [2].

The actual reason behind such a political contention in the region is not hard to identify.
Apart from historical claims on maritime areas and features within themmade by PRC, there areoth-
er factors to the conflict, which have be taken into account. The first of them is maritime trade pass-
ing through the areas of SCS that amounts to nearly 5.3 billion dollars annually [3] and this shows
how important the sea is for the world logistic operations. Further, as another key factor, SCS can
boast abundance of mineral resources that it contains under its seabed with scientists from Hainan
Province of PRC estimating “oil and gas reserves of the main basins in the South China Sea amount
to 70.78 billion tons, of which petroleum deposits comprise 29.19 billion tons --with proven extrac-
table deposits reaching up to 2 billion tons--, natural gas deposits comprise 58 trillion cubic meters -
-with proven extractable deposits totaling 4 trillion cubic meters--"[4,p.1]. Other positive estima-
tions came from The US Energy Information Administration in 2014 when it asserted that the sea
contains up to 11 billion barrels of oil and approximately 190 cubic meters of natural gas [4].

Since all relevant states have their own respective claims in the SCS the all have exploitation
of its resources in mind. PRC, for instance, has three most efficient of all its oil companies--China
National Offshore Oil Corporation (CNOOC), China Petroleum & Chemical Corporation (Sinopec),
and China National Petroleum Corporation (CNPC)-- exploring the potential of some areas of the
sea, namely the Pearl River Mouth and Qiongdongnan basins [5]. As for the Philippines, the coun-
try develops oil fields like Sampaguita oil field and Malampaya oil field in partnership with Royal
Dutch Shell, according to Reuters News Agency in 2012 [6].

Having considered the possible quantity of the resources that can be extracted from SCS, the
one should also pay attention to the current status of oil-drilling in the regional waters since the
claims to the waters implies the claimant’s, whatever state it is, eagerness to claim resources of
those waters as well. In a particular case of China, it is utterly clear stated in the provisions of its
Constitution, namely Article 1X of Chapter I, that “all mineral resources, waters... are owned by the
State...” The same is relevant for Philippines, which, in its Constitution of 1987, provisioned--in
Article I--that the Republic has sovereignty over “its territorial sea, the seabed, the subsoil, the insu-
lar shelves and other submarine areas”, as well as for other parties to the contention.

Both parties have claims over the Spratly islands and Scarborough Shoal, interesting to note
that when it comes to the Spratly islands PRC lays claim over all of them based on the so called his-
toric rights of China in the region as well as “nine-dashed line”. Demarcation line covering the large
part of the South China Sea, which was firstly presented by the Kuomintang government of China
in 1947 in order to assert Chinese rights over the sea. After the Communist takeover of China and
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establishment of PRC in 1948 Mao Zedong government reiterated claims made by Kuomintang [7,
p.3]. On the contrary, the Philippines make their assertions based, as it seems, on a simple proximi-
ty of the aforementioned maritime features to the coastal line of the Republic.

Furthermore, the two states are parties to 1982 United Nations Convention on The Law of
the Seas (UNCLOS) since 1984 (Philippines) and 1996 (PRC). Hence, both parties incurred on
themselves obligations to comply with and abide by the rules of UNCLOS and the Convention pro-
vides mechanism for resolving such disputes between the state parties to it in Annex VII of the
Convention in a form of tribunal comprising five judges.

On January 22, 2013 Philippines issued a note verbale indicating the country’s intention to
start arbitration process outlined in Article 287 of the UNCLOS and received a response from Chi-
nese embassy on February 19 of the same year expressing refusal to participate. Since then PRC
issued additionally a position paper stating that Chinese historical claims in the region are undisput-
able and that in 2006 the country made a declaration, legal under Article 298 of the Convention,
ruling out jurisdiction of any tribunal established under Section 2 of Annex VII of the UNCLOS in
the matters of delimitation of maritime boundaries.

However, after Philippines finally applied to the tribunal and made their 15 submissions, tri-
bunal issued Award on jurisdiction asserting that “a dispute concerning the existence of an entitle-
ment to maritime zones is distinct from a dispute concerning the delimitation of those zones in an
area where the entitlements of parties overlap”. [8, paragraph 156]

The Award of the tribunal was issued on July 12, 2016 and in it tribunal confirmed Philip-
pines’s claim of Chinese nine-dashed line and historical claims as being invalid after they accessed
UNCLOS in 1996. It also branded some of the maritime features stated by PRC to have entitle-
ments, such as 12 nautical miles jurisdiction zone, as ones not having such entitlements since they
are either submerged during high tide or are artificially propped up. [9]

Regarding the importance of the matter and its relevance for contemporary world it should
be noted that with refusal of PRC government to comply with the Award issued by the tribunal on
SCS dispute and anti-Chinese rhetoric taken by the new administration of the United States [10]
possibility of rising tensions in the region can increase. In this case stance of the U.S concerning the
freedom of navigation in the zones claimed by China and calls for the People’s Republic to comply
with the ruling should be taken a heed of as a possible deteriorating factor for developments in
PRC-U.S bilateral relations, as well as the entire peace and security in the region.

Still, even though legal importance of the dispute is evident and in some ways even
precedent, the decision of the tribunal is of no avail if Philippines do not trigger the process and
now it seems highly unlikely. In stark contrast to his predecessor, former president Benigno Aquino
111, current leader of Philippines, Rodrigo Duterte, is more inclined to cooperate with China and to
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return to the bilateral format of resolving the dispute as prescribed in 2002 Declaration of Conduct
[10]. Thus, author dares to predict that PRC will not recognize tribunal’s decision as binding for
itself and will continue to assert that Convention cannot be applied in this particular case since the
issue touches on the matter of sovereignty. As of the solution for the dispute, it seems likely that

parties will return to pre-litigation phase, i.e. either bilateral talks or ASEAN-PRC format.
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I would like to start my article from saying that Mongolia is a country situated in Central
Asia, it is bordered by Russia and China. The capital of Mongolia is Ulaanbaatar (UB). Mongolia
is mainly inhabited by Halh-Mongols, but there are other minorities like Kazakhs, Koreans,
Russians and so on. It is a democratic country where every man and woman has equal freedom
and rights. Everyone has the right to speak or study a foreign language they prefer.

When Mongolia was a socialistic country, allied with the USSR, the most popular foreign
language was Russian, even in schools it was necessary to study the Russian languages. But after
the Democratic revolution Mongolia became a democratic and capitalistic country, more oriented
on the Western countries, especially the USA. Now in modern Mongolia the most spread foreign
languages are English, Korean, Japanese, and Chinese. Russian is still a very popular among
Mongolians but not as before.

Now more and more Mongolians study the English language, especially the youth, they
prefer to study in highly developed countries, like the USA or Japan. In the past few years the
English language became very popular in the country.

The government of Mongolia some years ago said that now in schools it is necessary to
learn English as a new foreign language subject.

To improve the knowledge of English among Mongolians, the government started
building many English schools and welcomed many specialists from English-speaking countries
who began to teach English to people of Mongolia. The biggest and the most popular English
school in Mongolia is the British school, located in UB.

Every year many representatives of many different universities of the USA, UK and so
on come to Mongolia, they held conferences in which they describe their universities and
welcome Mongolian students to study there. To enter there one must pass TOEFL or IELTS,
English exams, and after that one can choose where to study. Many Mongolians who have

passed those exams usually like to choose to study in the USA and Australia.
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To help students pass TOEFL or IELTS, the government opens many English-teaching
schools around the country, where foreign or English-speaking Mongolians teach them English
and help them to pass those exams. One of those many schools is Jet, located in the central
district of the capital.

Except English Mongolians also choose to study in Korea or Japan, for that they learn
these languages.

If we look at the Russian language we will see that Russian is no longer a very popular
language, Russian has lost it’s popularity among Mongolians since the creation of modern
Mongolia.

But it is still a very spread language, many old people know it since childhood. There are
still many Russian teaching schools in Mongolia, like School #3 or Russian Embassy School in
Mongolia. There is also a branch of Plekhanov University and the Russian Cultural Centre
(RCC) , located in UB.

Still many Mongolian students choose to study in Russia, they pass many Russian
language tests, participate in many competitions organized by RCC, they usually choose to study
in Moscow or Saint Petersburg, also many Mongolians study in the regions close to Mongolia,
like in Irkutsk Oblast or in Buryatia.

In conclusion, I would like to say that Mongolia is a developed country where education
is one of the priorities of the government, many Mongolians study many foreign languages for
study, job or just for personal needs. Nowadays Mongolians usually choose English as a foreign
language to study but, all in all, in Mongolia you can study and speak any language you want or

prefer.
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