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Basing on the provisions of part 1 of 
Article 17, Article 18, part 1 of Article 55, 
the Constitution of the Russian Federation 
recognizes that rights and freedoms of man 
and citizen are guaranteed under the generally 
recognized principles and norms of international 
law and are directly applicable regardless of their 
being fixed by the Constitution. According to the 
Russian legal literature, the sources of standards 

of rights and freedoms of man and citizen are the 
Constitution of the Russian Federation, norms of 
international law, “soft law” (Prikhod’ko, 2013: 
117), the judgments of the Constitutional Court of 
the Russian Federation (this feature results from 
the obligatory status of its judgements for all the 
other subjects of law in the Russian Federation), 
as well as acts of enforcement issued by the 
international bodies, the European Court of 
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Human Rights having a special role among then 
(Zor’kin, 2004: 4).

When ratifying the European Convention for 
the Protection of Human Rights and Fundamental 
Freedoms and the protocols thereto, it was stated 
that the Russian Federation “recognizes ipso 
facto and without special agreement the binding 
jurisdiction of the European Court of Human 
Rights on interpretation and application of the 
Convention and protocols thereto in cases of 
alleged violations by the Russian Federation of 
the provisions of these legal acts when the alleged 
violations have taken place after their entry in 
force in relation to the Russian Federation”1. 
This implies that it is necessary for the state 
under consideration to execute the judgments of 
the European Court of Human Rights regarding 
disputes, the Russian Federation being a party 
thereof. 

In this regard, O.A. Kozhevnikov notes that 
“we cannot forget that, according to Clause 4 
of Article 15 of the Constitution of the Russian 
Federation, the European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms is an integral part of the Russian legal 
system; thus, the judgments of the European 
Court must be taken into account by the Federal 
legislator at regulating social relations and by 
law-enforcement authorities at applying the 
relevant rules of law” (Kozhevnikov, 2010: 68).

When making their judgments the courts of 
the Russian Federation refer to the judiciary law 
practice of the European Court of Human Rights 
in respect not only of the Russian Federation but 
other participant-states of the Convention2 as, 
in compliance with the recommendations of the 
Committee of Ministers of the Council of Europe, 
“a necessary condition for effective human rights 
protection in Europe under the Convention is 
when the states apply the Convention in their 
legal systems the way it is understood in the 
judiciary law practice of the European court” 

(Churkina, 2005: 120). It is obvious that proper 
understanding of the standards proposed by 
the European Convention is impossible without 
reference to the practice of the European Court 
of Human Rights also because of the fact that the 
interpretation of the provisions of the Convention 
and protocols thereto by the European Court of 
Human Rights often leads to the development 
of a provision expanding the content of existing 
standards or even shaping a new standard 
(Tiunov, 2012: 73).

In this regard, A.L. Burkov notes that “the 
practice of applying the Convention without 
understanding the actual value of the applicable 
provisions causes more harm than good and 
leads to an incorrect adjudication of a case, 
despite a semblance of positive application of 
an international document” (Burkov, 2006: 39). 
In P.A. Laptev’s opinion, this is precisely why it 
is necessary to recognize that “the provisions of 
the Convention do not exist by themselves, but 
only in the form in which they are understood and 
applied by the European Court of Human Rights 
(Laptev, 2003: 32).

A sort of classification of legal propositions 
of the European Court of Human Rights and 
corresponding legal consequences for Russia 
were outlined in the Decree of the Plenum of 
the Supreme Court of the Russian Federation 
No. 21 dated June 27, 2013. In compliance with 
the Decree, firstly, the legal propositions of the 
European Court of Human Rights defined in 
the Court judgments in relation to the Russian 
Federation are recognized as mandatory for the 
Russian courts. Secondly, the Russian courts 
should take into account the legal propositions 
of the European Court set out in the decisions in 
relation other participant-states of the Convention 
and when the circumstances of a case considered 
by the European Court of Human Rights are 
similar to the circumstances of a case considered 
by a court of the Russian Federation. However, 
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this provision does not apply if the legislation 
of the Russian Federation provides for a higher 
level of protection of the rights and freedoms 
compared to the Convention3.

This perception of practice of the European 
Court for Human Rights was peculiar for the 
Russian Federation up to 2015. However, a 
number of judgments of the European Court of 
Human Rights regarding the Russian Federation 
(“Konstantin Markin vs. Russia”4, “Anchugov 
and Gladkov vs. Russia”5), led to the revision of 
this proposition by the Constitutional court of the 
Russian Federation.

The matter is that the feature of obligation of 
the judgments of the European Court of Human 
Rights for domestic legal systems is closely 
related to such a delicate political issue as state 
sovereignty. The European Convention for the 
Protection of Human Rights and Fundamental 
Freedoms was signed by 47 countries with 
different legal systems. Thus, the matter that is 
recognized as the norm by one state can often 
be in conflict with national, cultural or ethnic 
peculiar features of another state.

In this regard in Judgment No. 21-P dated 
14.07.2015 the Constitutional Court of the Russian 
Federation stated the necessity for the “dialogue” 
in the relations of the European Court of Human 
Rights with the national courts to ensure the 
necessary balance of values, formed in the course 
of practice of the European Court of Human 
Rights, and the elements of a state’s national 
identity.  It also pointed to a preferential effect of 
the Constitution of the Russian Federation in the 
Russian legal system, the official interpretation of 
the Constitution relating to the competence of the 
Constitutional Court of the Russian Federation.

The following fundamental rule was 
formulated: “If the decree of the European Court 
of Human Rights, issued on the complaint against 
Russia, is based on the interpretation of the 
provisions of the Convention on the protection of 

human rights and fundamental freedoms, leading 
to their contradiction with the Constitution of the 
Russian Federation, this decree  <...> cannot be 
subject to execution”6. In other words, the practice 
of the European Court on Human Rights matters 
to the Russian state authorities only insofar as 
it is not in conflict with the Constitution of the 
Russian Federation.

The Constitutional Court of the Russian 
Federation, however, called the reference to this 
principle (“the right of exception” against the 
execution of judgments of the European Court of 
Human Rights) an extraordinary measure, thus 
recognizing an important role of the European 
Court of Human Rights in improving national 
legal system7.

In so doing, the Constitutional Court of 
the Russian Federation made a clear distinction 
between the European Convention of Human 
Rights and Fundamental Freedoms and the 
practice of the European Court of Human Rights. 
According to the Constitutional Court of the 
Russian Federation, these are the provisions of 
the European Convention of Human Rights and 
Fundamental Freedoms (as norms of international 
law) but not the practice of the European Court 
of Human Rights which are mandatory for the 
Russian Federation in compliance with Clause 4 
of Article 15 of the Constitution of the Russian 
Federation8.

It should be noted that the proposition of the 
Constitutional Court of the Russian Federation, 
stated in Judgment No. 21-P dated 14.07.2015, 
is to some extent based on legal practice of the 
Federal Constitutional Court of Germany in this 
field. In this regard it is worth while referring to 
German legal practice.

It should be noted that since the Federal 
Republic of Germany is one of the countries of 
the European Union in this state (the Federal 
Republic of Germany) the Court of the European 
Union also exercises its functions of protection of 



– 1104 –

Tatiana V. Prikhod’ko. The Judgments of the European Court of Human Rights as Sources of Standards of Rights and…

fundamental rights and freedoms along with the 
Federal Constitutional Court and the European 
Court of Human Rights. In this regard, German 
scientists in the field of the constitutional system 
mentioned that the problem of coexistence of 
courts of different levels should not be confined 
only to the problem of their hierarchy as it is 
wrong to give absolute priority to the decisions of 
the European courts, at the same time questioning 
the state sovereignty and rejecting the practice of 
the national courts that was historically formed 
in the state, basing on its legal culture, political 
and national peculiar features (Kirchhof, 2011: 
3682). At the same time, uncertainty of the 
actions of “protective barriers” can to some 
extent slow down the decision-making process 
regarding the case. Besides, the denial of the role 
of the European courts negates both the efforts on 
creating a common European law and observance 
of human rights standards. Therefore, only the 
“dialogue” (Kirchhof, 2011: 3682) of courts 
and their collaboration can solve the intended 
problems (For more details re. to [Prikhod’ko, 
2013: 664). In addition, the need to take into 
account the scale of actions of a certain court was 
specified.

The competence of the European Court of 
Human Rights should be considered first. This 
Court is empowered to consider complaints on 
violation of rights and freedoms provided for 
by the European Convention for the protection 
of human rights and fundamental freedoms and 
protocols thereto, that is to ensure the compliance 
with the minimum standards in the field of rights 
and freedoms. 

In one of its decisions (Fall Görgülü) 
the Federal Constitutional Court of Germany 
expressed the proposition that the practice cases 
of the European Court of Human Rights “should 
be considered” in legal proceedings of Germany. 
At the same time the Federal Constitutional Court 
stressed the importance of state sovereignty and 

pointed to the supremacy of the Basic Law of the 
Federal Republic of Germany, noting that while 
judging a case German courts must be guided, first 
and foremost, by the country’s Basic law, and any 
violation of rights and freedoms of man and citizen 
must be judged, basing on the provisions of this 
document9. In other words, practice cases of the 
European Court of Human Rights are important 
for the authorities of the Federal Republic of 
Germany as long as they do not disagree with the 
provisions of the Basic law of the Federal Republic 
of Germany. It is noted that the German state 
authorities must aim at integrating the judgments 
of the European Court of Human Rights as well 
as universally recognized principles and norms of 
international law into national law10. The decisions 
of the European Court of Human Rights are stated 
to be important for the Federal Constitutional 
Court of Germany, for example, in cases of 
interpretation of the provisions of the Basic law, 
reasoning of its judgments and other similar cases 
(Kirchhof, 2011: 3682). 

It should be noted that despite the stated 
proposition of the priority of “national sovereignty” 
the judgment of the Federal Constitutional Court 
of Germany on the Gorgulu’s case was taken in 
complete compliance with the practice cases of 
the European Court of Human Rights11.

Regarding the Court of the European Union, 
it is noted in the constitutional law of Germany 
that this Court is not a “cassational instance” 
to appeal against the judgments of the national 
courts of the Federal Republic of Germany. The 
scope of this court is limited by the Memorandum 
of Association and regulatory acts of the 
European Union. In the field of human rights the 
Court of the European Union primarily considers 
violations of rights by the bodies of the European 
Union as well as violations of the provisions of 
the European Charter of Fundamental Rights by 
various normative legal acts of a participant-state 
of the European Union (Limbach, 2001: 2913).
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The judgment of the Court of the European 
Union dated 11.01.2000 and issued at the request 
of Tanja Kreil, a German citizen defending the 
women’s right to serve in the Federal army, 
can serve an example of such a situation12. 
Initially, in 1998, the applicant appealed to the 
Hanover administrative court which rejected her 
complaint by making reference to the provisions 
of the Basic Law of the Federal Republic of 
Germany. According to these provisions this 
right was granted only to men at the age over 
18. The Court of the European Union pointed 
out to the contradiction between the norm stated 
and the provisions of the European Union on the 
equality between men and women13. This resulted 
in corresponding amendments in Clause 2 of part 
4 of Article 12 of the Basic Law of the Federal 
Republic of Germany. Then, in January 2001 the 
first 244 women enlisted in Bundeswehr. As per 
the data of January 2010, the number of women 
liable for military service in the Federal Republic 
of Germany amounted to 16 900 employees, 
that made 8.96 % of the total number of people 
enlisted in the army, of which 2 600 women were 
among the officer personnel (S. Lopez). Thus, 
the appeal against the violation of the provisions 
of the European Charter of Fundamental Rights 
in the Court of the European Union made it 
possible for the women of the Federal Republic 
of Germany to defend their right to serve in the 
army with weapons in hand.

It should be noted that the proposition 
of the “dialogue” between multi-level courts 
formulated by the Federal Constitutional Court 
of Germany and the Constitutional Court of the 

Russian Federation positively defends the state 
sovereignty. However, there is a downside of this. 
Any waiver of enforcement of the judgments of 
the European Court of Human Rights, first of all, 
restricts the right of a human to restore his/her 
violated rights or freedoms. The mentioned path 
opens up the possibilities for “politicization of the 
judgments” (Anichkin et al., 2012: 27), “juggling” 
with the rights and freedoms of man and citizen 
while taking specific situations in the state into 
account. In the end, it questions the necessity 
of the existence of both the Convention for the 
Protection of Human Rights and Fundamental 
Freedoms and the European Court of Human 
Rights.

It is only a strict observance of the propositions 
formulated by the Federal Constitutional Court 
of Germany and the Constitutional Court of 
the Russian Federation (appeal to the “right of 
exception” only in exceptional cases and with 
strict adherence to the Basic Law of the Federal 
Republic of Germany and the Constitution of the 
Russian Federation, respectively) that can favour 
the reduction of negative factors. At the same 
time, the “dialogue” of courts of different levels 
minimizes conventional-constitutional conflicts 
without impairment of the state sovereignty. The 
European Convention is intended to establish a 
minimum standard in the protection of human 
rights and fundamental freedoms, preserving 
a nation’s identity, respecting a state’s cultural, 
national and ethnic peculiar features, without 
trying to “wipe out any and all differences 
between national legal systems” (Luk’iantsev, 
2000: 16)
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Решения Европейского Суда по правам человека  
как источники стандартов в области прав  
и свобод человека и гражданина  
в Российской Федерации

Т.В. Приходько 
Байкальский государственный университет

Россия, 664003, Иркутск, ул. Ленина, 11

В статье проводится анализ юридической силы решений Европейского Суда по правам че-
ловека в контексте правовой позиции Конституционного Суда Российской Федерации, сфор-
мулированной в Постановлении от 14 июля 2015 г. № 21-П. При использовании сравнительно-
правового метода исследования изучается опыт взаимодействия Федеративной Республики 
Германии с Европейским Судом по правам человека, а также судом Европейского Союза. Де-
лается вывод о положительных и отрицательных последствиях «отступления» государства 
от исполнения решений Европейского Суда по правам человека.

Ключевые слова: права человека, свободы, юридическая сила, суверенитет, право на возра-
жение, диалог судов, Конституция Российской Федерации, Европейская конвенция о защите 
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