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The article deals with the constitutional and legislative grounds for the right of access to information
in the sphere of public governance in Russia and Germany from a comparative perspective, its content
and restrictions are subject to consideration. The thesis that the interpretation of the given right in
national legal systems is significantly affected by international and supranational legal regulation
is substantiated. However, the degree of such regulation penetration in Russia is rather lower than
in Germany. The right of access to information in the public governance sphere is suggested having
a dual nature — the right guaranteeing freedom for the individual (status negativus), and the right
to participate in the state affairs governing (status activus). Such an approach to the nature of the
right of access to information in the public governance understanding offers grounds to a broader
understanding of a citizen’s information aspiration, where aspiration satisfaction does not depend on
the fact whether the requested information affects the citizen’s rights or not.

A comparative analysis of the constitutional guarantees of the right of access to information indicates
that under the Russian Constitution they are represented more widely in comparison with the German
Fundamental Law guaranteeing everyone free information recipience only from sources accessible
to public. In this respect, access to information in the sphere of public governance regarding its
intraadministrative official nature turned out to be outside the constitutional guarantees framework. At
the same time, legislative and enforcing interpretation of the right in question guarantees in Germany
tends to their continuous broadening while in Russia both legislative and judicial practice neither
complement nor expand constitutional guarantees but concretize them in terms of setting restrictions
on the right of access to information. Comparison of the right restrictions both in Russian and German
legislation authenticates legal determinacy deficiency of the Russian legislative approach. Moreover,
Russian approach in relation to adoption and judicial interpretation of the restrictions of the right of
access to information concerning public administration activities is notable for unilateralism which
is expressed in the absolutization of the idea of the protection of any restricted access information.
In this respect, the use of the German experience in application of a weighing interests’ method to
conflicts resolution between the right of access to information and other constitutional rights deserves
special attention aimed at improving Russian legislation and judicial practice in the sphere under
consideration.
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Introduction

Publicadministration' and public governance
modern requirements are no longer confined
to the tasks of the service state implementation
called to organise efficient and effective public
services rendering to the population. Proper and
efficient public governance (good governance)
implies such an organisation of interrelations
between public administration and a citizen on
the basis of law under which a man and a citizen
acts not as an object of administrative activities
but a participator of authoritative processes.
Accordingly, the public governance is carried
out on the principles of the administration
cooperation with the civil society structures.
Consistent implementation of the principles of
a democratic state and sovereignty of the people
requires it as well.

The condition for the authority’s viability,
efficiency and effectiveness is involvement of
citizens and their associations as civil society
institutions in its implementation, influence
of the public institutions on the authoritative
decision making, public control over the
authority’ activities in general and in the public
administration in particular and first of all, in
the spheres of public finance use and public
property, the choice of the way of public service
rendering.

Meeting the challenges of economic
development, the choice of the most effective ways
to their solution, together with the private actors
involvement as well as in the framework of public-
private partnership projects implementation

can be successful only when a certain draft and

proposed options for its solutions can be estimated
by a neutral party or by independent experts and
when the decision-making procedures are carried
out under clear and stable rules. All of this in turn
is a prerequisite for successful social, economic,
investment and innovation policy.

However, it is inconceivable to achieve these
goals without the necessary level of information
transparency, i.e., public administration
transparency? towards the society, where a special
role to provide it belongs to the right of access to
information in the public governance sphere.

The right in question is relatively new for
the Russian legal system’. The Soviet period of
the Russian statehood was characterized by the
confidentiality of information regime concerning
the activities of the governing bodies, the
closedness of the party and the state apparatus
mechanisms of power®. Turn for the principle
of information openness became feasible owing
to the Declaration of the rights and freedoms of
man and citizen adoption in 1991, and raising the
right to information, the right to participate in the
state affairs governing, the right to appeal to the
level of constitutional rights being implemented
in a democratic and under the rule of law state
according to the Constitution of the Russian
Federation of 1993.

Subsequently, the givenrights and guarantees
of their implementation were normatively secured
in the sector specific legislation.

Currently, a gradual formation of the national
doctrine of information rights in the sphere of
public authority and public governance and their

framework is taking place. This is significantly
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promoted by the current challenges of the
global information society connected with info-
communications revolution, active introduction
and use of information and communication
technologies (ICT), the change of the very concept
of information as an object of legal regulation’.

The domestic doctrine of the information
rights focuses on the disclosure of the nature and
content of the access right to information on the
public governance activities, ways to protect the
given right, its placement in the system of other
subjective rights and correlations with them®.

As noted above, it is stipulated by the
special significance of the given right in the
information society in relations of citizens with
the public administration, implementing daily,
operative and constant execution of laws and,
therefore, interacting with citizens in the most
active and close manner as well as in the course
of implementation of various administrative
procedures and organization of public services
rendering. However, certain issues related to the
right of access to information in public governance
sphere have failed to become a subject matter of
scientific discussion in Russian literature so far.
For example, the issue of priority between the
right of access to information and the right to
personal data protection when information on the
state organ or local authority activities containing
personal data is requested is beyond the modern
research. Under such circumstances, research
on the right of access to information on public
administration activities in a comparative law
perspective is of absolute interest and enables
us to compare national and foreign experience
of regulation, to reveal problem points both
of normative enshrinement and practical
implementation of the right of access to relevant
information in Russia and to propose options to
their solutions as well.

The given article suggests the German

experience to enshrine and provide the right of

access to information in the sphere of public
governance. The choice of the German approach
to the legal regulation of the right of access to
information on the public administration activities
as the subject of comparative analysis accounts
not only for the proximity of the Russian and the
German legal systems, the federal structure of
both countries, but for the fact that the regime of
confidentiality has long been typical both to the
Russian and German traditions of handling with
information in the administrative sphere’.

The article consists of two sections. The
first one is devoted to the constitutional grounds
and limits of the right of access to information
on the public administration activities in Russia
and Germany (Section I). Section II will analyse
the legislative framework of the right in question
within the legal systems of both countries namely
its content (2.1) and restrictions (2.2) will be

disclosed.

I. Constitutional Grounds and Limits
of the Right of Access to Information
on the Activities of the Public
Administration in Russia

and Germany

The right of access to information on the
public administration activities is an element of
the complex right to information on the one hand,
andsubjectively legal reflection of objectively legal
principle of transparency of public authority — on
the other hand. Both of these aspects of access
to information have international, supranational
and national dimensions®.

Accordingly, international and supranational
standards of public authority openness accepted
by the national constitutional law affect the
national constitutional framework of the right of
access to information on the public administration
activities. The idea of transparency has been
firmly established in international environmental

law. It was set forth in the Convention of the
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United Nations Economic Commission for
Europe “On Access to Information, Public
Participation in Decision-making and Access to
Justice in Environment related Matters” (Aarhus
Convention) in 1998°. The Convention has the
status of a regional international legal treaty
directly applicable in the Member States'® with
its own supervisory mechanism (the Compliance
Committee of the Aarhus Convention). Under
the Convention the states agreed that their
administrative bodies furnish information on
the environment condition on the transparency
basis. Moreover, such information is deemed to
be available to the public in the form of electronic
databases via electronic means of communication
(paragraphs 2 and 3 of Article 5). Thus, the basis
for the formation of the relevant information
register on the Internet is created.

Lately, international legal regulation of
access to information in the sphere of governance
and transparency of public administration has
resulted in the further development owing to the
implementation of the human rights enshrined in
Article 19 of the Universal Declaration of Human
Rights, Articles 6, 8 and 10 of the European
Convention on Protection of Human Rights and
Fundamental Freedoms (ECHR) as well. Thus, in
2008, the Council of Europe Convention on Access
to Official Documents was open for signature (14
Member States of the Council of Europe signed
the Convention, seven out of 14 ratified it by
2015)", and in June 2013 the Charter of Open Data
(G8-Open-Data-Charta)'? an advisory document
of the international conference providing the
States with the guidance to carry out the policy
of openness was adopted at the “Group of Eight”
(G8) summit in Lough Erne.

However, the degree of implementation
of these standards in diverse supranational and
differs

seriously. For example, the Russian Federation,

national constitutional jurisdictions

in contrast to Germany and the European Union,

has not signed the Aarhus Convention yet,
although accession to the Convention has been
planned since 2012". Neither Russia nor Germany
have accessed to the Convention on Access to
Official Documents yet (as of 2015). As for the
Charter of Open Data, the Russian Federation
Governmental Commission for coordination
of open government activities approved of an
action plan on the implementation of the Charter
in the Russian Federation as far back as October
2013"%. In Germany, the Ministry of Internal
Affairs prepared an Action Plan of the Federal
Government to implement the five key principles
of the Charter of Open Data by the end of 2015".

In this context it is possible to state that
the penetration of international standards of
openness and transparency in the sphere of
public governance into EU law, as well as the
national law of the Member States is deeper in
comparison with the Russian Federation law. In
turn, EU law as well constitutes a serious legal
basis for the development of national legislation
on the transparency of public administration.
Thus, paragraph 3 of article 15 of the Treaty on
the Functioning of the European Union (TFEU)
under the “primary” EU law per se establishes the
right of every European Union citizen to access
to documents of the bodies, institutions and other
structures and services of the EU, irrespective of
the form and data medium used to preserve and
transmit such documents. The procedure and the
details of this right implementation are stipulated
by the act of “secondary” EU law, by the so-

16, Moreover,

called Regulation on transparency.
the right of access to information in the sphere of
governance is reflected in such an act of “primary”
EU law, as the Charter of Fundamental Rights:
according to article 41 of the Charter the right of
access to documents is an element of the right to
proper (good) governance.

Secondary EU law in terms of the regulation
information and

of the citizens’ right to
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transparency in the sphere of public authority
together with the Regulation on transparency is
represented by a number of acts: EU Directive on
the free access to information on the environment
90/313" of 7 June 1990; taken the place of Directive
of 1990 and adopted by the Directive on the
public access to information on the environment
2003/4/EU' on the basis of Aarhus Convention;
Register of open data (Transparenz-Register) of
organizations and independent experts engaged
in European politics established on the basis of the
agreement between the European Parliament and
the European Commission of June 23, 2011%.

As to the law of integrated associations
namely the Customs Union and the Common
Economic Space with Russia as a member, as well
as to the law of the Eurasian Economic Union,
the principles of openness and transparency are
also enshrined both in respect of Member States
and bodies of intergovernmental organizations®.
However, this legal regulation is still in its embryo
condition.

As for the Russian national constitutional
law, the right to information is enshrined in parts
4 and 5 of Article 29 of the Russian Federation
Constitution and includes a range of information
rights of a man and a citizen, namely the right
to seek, receive, produce, transmit, and spread
information by any legal means. Freedom of mass
information adjoins the right to freely spread
information. In this context one should agree
with L.K. Tereshchenko who emphasises the
identification of the right of access to information
with the whole system of subjects’ rights to
information to be erroneous?'.

The right of everyone to have access to
information can be deduced from the right to
freely legally receive information produced,
transmitted or spread by lawful means, as well
as from the requirement addressed to publicly—
authoritative subject to make everyone aware

of the regulatory legal acts affecting the rights,

freedoms and duties of a man and a citizen
(part 3 of Article 15 of the Russian Federation
Constitution); to provide the opportunity for
a person concerned to familiarise with the
documents and materials directly affecting their
rights and freedoms (part 2 of Article 24 of the
Russian Federation Constitution), from the right
of everyone to trustworthy information about
the state of the environment (Article 42 of the
Russian Federation Constitution). At the same
time the right of access to information on the
public administration activities has apart from
Article 29 of the Constitution of the Russian
Federation additional constitutional basis
expressed in the right to participate in governing
of the state affairs (Article 32 of the Constitution
of the Russian Federation) and is an element, as
well as the condition of the implementation of the
political right in question.

Thus, the

guarantee of access to information on the

constitutional grounds and
public administration activities can be found
in a number of norms of the Constitution of the
Russian Federation. Accordingly, a number of
questions arise concerning the correlation of these
constitutional guarantees between themselves and
the limits of the right of access to information on
the public administration activities guaranteed by
the Constitution of the Russian Federation. Does
it cover the possibility for a person concerned to
receive any information or only the information
that affects their rights and freedoms?

Part 4 of Article 29 of the Constitution of the
Russian Federation is deemed to be considered a
basic rule governing the right to information in
general and the right of access to information in
particular, and the constitutional guarantees of
information claims set out in part 3 of Article 15,
part2 of Article 24, Article 42 of the Constitution of
the Russian Federation — an additional guarantees
which, however, do not diminish the content of

the right of access to information??. Moreover, the
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dual nature of the right of access to information
on the activities of the public administration as
both the information right (rights — freedoms,
status negativus) and the political one (the right
to participate in governance, status activus)
gives grounds for broader understanding of
a citizen’s information claims. Accordingly,
systemic interpretation of the provisions of the
Constitution of the Russian Federation allows to
ascertain that the right of access to information
on the activities of the public administration is
not limited exclusively by that information which
directly affects the rights and freedoms of the
subject of the given right.

However, the right of access to information
on the activities of the public administration being
relative may collide with other constitutional
rights and freedoms in the course of its
implementation. Accordingly, the constitutional
guarantees of these rights (protection of private
life, secrecy of communication, inviolability of
the home and personal data protection attributed
to it, the right to free entrepreneurial activities,
the right of ownership, including copyright) as
well as the restrictions stipulated by the need
to protect the public interest form the limits of
the right of access to information. Some of them
receive a special constitutional enshrinement,
such as the requirement of the state secret
regime observance concerning the information
subject to this regime under the law, and removal
of the relevant information out of civilian
control specified by Part 4 of Article 29 of the
Constitution of the Russian Federation. Thus, the
establishment of any restrictions falls within the
general requirements, principles and criteria of
the rights restrictions set forth in Part 3 of Article
55 of the Constitution of the Russian Federation.

Theconstitutionalgroundsforcommunicative
fundamental rights and access to information
in the FRG Fundamental Law (hereinafter —

the Fundamental Law, FL) are presented with

significant reservations. According to paragraph
1 of Article 5 of FL, everyone is guaranteed the
right to freely receive information only from
publicly available sources. Based on a literal
interpretation of the given constitutional provision
supported by the Federal Constitutional Court of
Germany (hereinafter — the German FCC) as a
matter of principle, condition for the realization
of freedom of information® in terms of claims to
access it is establishment of a publicly accessible
source and placement information in it*. As
noted in the report on the overall assessment of
the Federation Law on Freedom of Information
2005 IFG,
hereinafter — the Freedom of Information Act)®,

(Informationsfreiheitsgesetz  —

according to the prevailing opinion the norm of
paragraph 1 (sentence 1) of Article 5 of FL does
not contain a requirement appealed to the State
and obliging the latter to provide unconditional
access to information?®. Thus, the constitutional
guarantees of the right of access to information in
the sphere of public governance based on a literal
interpretation of the constitutional provisions may
cover merely information recognized publicly
accessible by the state.

At the

information is subject to publicly accessible

same time the issue which
regime is quite controversial both in the
doctrine and in court practice. The evolution
of the German FCC positions concerning the
guarantees of the right of access to information
in the sphere of public governance is noteworthy
in this regard. In the Judgement of January 30,
1986, case 1 BvR 1352/85 the Court pointed
out that the constitutional guarantees do not
affect the acts of administrative bodies, which
due to their nature are not usually open, unless
the purpose of the act issue provides otherwise
in each certain case’. However, subsequently,
the German FCC slightly displaced the focus
to the reasoning of the greater openness in the

state bodies’ activities, admitting if there are
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constitutional grounds for greater information
accessibility provision then such access should be
provided to the subject of the fundamental right
to freedom of information?®. The changing of the
approach was largely caused by part 1 of Article
10 of the ECHR and paragraph 1 of Article 11
of the European Charter of Fundamental Rights
not restraining the right of access to information
from dependence on the will of the state and on
the creation of a publicly accessible information
source. Accordingly,astandpointthatconcerning
information subject to state authorities disposal
operates a subjective, constitutionally protected
right of access to information derived from the
constitutional principles of the law-governed
state and democracy, assuming citizens’
participation in the state will formation has
spread in the German legislation, legal literature
and court practice”. Thus, the narrowness of
the constitutional guarantees of the right of
access to information in the sphere of public
governance was overcome by their consistent
expansion within current legislation (Freedom
of Information Act) and interpretation by the
constitutional courts.

At the same time the right of access to
information is not infinite. In accordance with
paragraph 2 of Article 5 of the Fundamental
Law the right to freedom of information, as well
as to freedom of expression can be restricted by
the general laws’ prescriptions, the legislative
provisions on the protection of the youth and the
right ensuring personal honor protection.

Moreover, the ambiguity of the
constitutional interpretation of the freedom
of information limits is predetermined among
other things by the constitutional recognition
of the restriction of access and protection of
information, the dissemination of which can
unlawfully restrict the freedom of choice
of occupation (Article 12 of FL) and right of
ownership (Article 14 of FL) (professional

and trade secret) or inviolability of private life
(Paragraph 1 of Article 2 of FL), as well as
infringe the prevailing interests of the common
good. All of these points indicate the need
to harmonize various constitutional values
in solving the issue on the right of access to

information limits in practice.

II. Legislative Framework
of the Right of Access to Information
on the Activities of the Public
Administration in Russia

and Germany

2.1. The content of the right of access
to information on the activities

of the public administration

In the Russian Federation relations
connected with ensuring access to information
on the activities of the public administration
are regulated by the Federal Law of February
9, 2009 Ne 8-FZ “On Ensuring Access to
Information on the Activities of State Bodies
and Local Authorities” (hereinafter — the Law
on Access to Information)®* together with the
basic federal law within the information sphere —
Federal law of July 27, 2006 Ne 149-FZ “On
Information, Informational Technologies and
Information Protection” (hereinafter — the Law
on Information)®".

Access to information is deemed to be
“the ability fo receive information and to use
it” (paragraph 6 of Article 2 of the Law on
Information). It should be noted that literature
points out the groundlessness of the lawmaker to
expand the notion “access” by means of inclusion
the power to use information into it*2. Conception
of access to information as a category combining
two powers — search and recipience is considered
more correct®.

In accordance with the Law on access to

information the subjects which are obliged to
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provide access to information on their activities
are as follows:

— state bodies, their territorial bodies, local
authorities;

— lower organizations (that is, founded /
established by a public entity —unitary enterprises,
institutions, public corporations, public funds).

However, the law does not include other
organizations vested with public functions into the
range of bound persons on the public entity party
and by this means involved in public functions
performing and public services rendering**. Such
an exception does not seem consistent with the
principle of transparency in the sphere of public
governance.

Russian concept of arrangement of the
state and municipal services rendering implies
participation not only state and municipal bodies
and organisations but other authorized entities in
this process (Articles 1, 2, etc. of the Federal Law
of July 27, 2010 Ne 210-FZ “On the Arrangement
of the State and Municipal Services Rendering” —
further the Law on Services®). At the same time
the law extends the principle of transparency
application to the activities of all subjects
involved in the organization of public services
rendering (paragraph 4 of Article 4), pointing out
the applicants’ right “to receive full, timely and
credible information on the provision of public
and municipal services in electronic form as well”
(paragraph 2 of Article 5 of the Law on Services).
In this regard, it is logical to assume that the
public services providers’ obligation to disclose
information on their activities in connection
with the public services rendering to consumers
must be vested with these subjects. It should be
noted that the obligation in question also affects
the requirements compliance connected with the
electronic way of furnishing information as well.

In light of the aforesaid the provisions of
the Law on access to information in terms of the

range of subjects obliged to disclose information

on their activities appear to need adjustment and
synchronization with the relevant provisions of
the Act on services.

When identifying whether the information
refers to information on the state or local
authorities’ activities the legislator refuses to
compile an exhaustive list. In accordance with
paragraph 1 of Article 1 of the Law on Access to
Information this information concerns:

— information (including documented
one) established by the above mentioned state
and municipal subjects together with the lower
organizations within their tasks;

— information received by the given bodies
and organizations;

— enactments establishing the structure,
tasks, the order of formation and activities of
these authorities and organizations;

— other information concerning their
activities.

The given regulatory provisions seem to
offer opportunities to a broad interpretation of
the “information on the activities of the state and
local authorities’ activities” concept. However,
it must be stated that there is a tendency to a
restrictive interpretation of this concept in law
enforcement practice. For example, courts of
general jurisdiction have confirmed a conclusion
that the information on the cost of repairs in
the house, where a citizen resides and where
the territorial authority of the federal executive
body acted as a customer is not referred to the
information on the state body’s activities; the
Constitutional Court of the Russian Federation
in which the citizen filed a complaint failed to
find any uncertainty in Paragraph 1 of Article 1
of the Law on Access to Information and failed
to elucidate why a restrictive interpretation of
information on the state bodies’ activities is
correct’.

The issue on whether the applicants have

the right of access to any information on the
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mentioned above bodies’ activities or only to that
one that affects their rights and freedoms is also
of great significance in disclosing the right of
access to information on the state and municipal
bodies’ activities content.

According to paragraphs 2 and 3 of Article
8 of the Law on information, applicants are
entitled to receive information affecting their
rights and freedoms from the state and municipal
authorities. Provisions that would establish the
fact of the rights and freedoms ‘being affected’ as
a condition for access to information on the state
and municipal authorities’ activities are wanting
in the Law on access to information.

Due to the fact that the said Laws have
should

distinguish between the concepts set forth in them

different objects of regulation one
as well as their substantive content: paragraphs
2 and 3 of Article 8 of the Law on information
says nothing about “information on the activities
of the state and municipal authorities” within the
meaning of the Law on access to information but
does it only in that part which affects the rights
and freedoms of a particular applicant.

Taking into account stated above together
with the dual nature of the right on access to
information on the public administration activities
as an element of the right to participate in the
state affairs governing it seems to be reasonable
not to make an applicant’s possession or lack of
possession of this right dependable on the fact
whether his rights and freedoms are affected by
the requested information.

In Germany everyone’s right of access
to information on the activities of the federal
administrative bodies was laid down in the
aforementioned federal Freedom of Information
Act 2005. of the

individual right in question prove to be quite

However, characteristics

revolutionary for the German tradition of
administrative information concealment — (1)

everyone (2) — irrespective of the administrative

proceedings carried out against him or with his
participation (3) without reasoning his interest
in the information and without establishing any
substantive prerequisites for the right to request
whether legal or based on law interest has the
right to access (4) by receiving a reference,
familiarizing with the materials or otherwise as
well as by sending him copies of documents by
post or receiving information via e-mail (5) in
respect of any administrative information, (6)
except for the information provision of which is
inadmissible under the law"".

Freedom of Information Act gave impetus
to the federal Lands legislation to develop in the
indicated direction. Moreover, laws of the Lands
on citizens’ access to information on the activities
of the administrative authorities of the direct and
indirect Land governance in a number of cases
went further by establishing not only the public
administration obligation to provide information
at the request of the person but enshrining
its extensive obligations on ensuring an open
access to information in the sphere of public
administration by means of its publication on the
Internet in accordance with the list stipulated by
the Act (Transparenzregister). Hamburg Act on
transparency (Hamburger Transparenzgesetz)®®
which scope goes beyond typical law of the Land
on freedom of information as it regulates both
administration’ obligations to provide information
at the request and limits of the publicly accessible
information and the order of such public access
provision is noteworthy in this regard.

In this connection one can encounter
opinions about a tendency of “a turn from freedom
of information legislation in its traditional sense
to transparent legislation” in Germany™.

It can be stated that at present the doctrine
and judicial practice of Germany develop in both
aforementioned directions: 1) implementation of
the right of access to information upon request;

2) implementation of the public administration
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obligation to systematize the information subject
to disclosure, and to arrange public access
provision to it.

In connection with the legislation on
freedom of information application in Germany
special attention is paid to the interpretation of
the following key elements of the right of access
to information in the sphere of public governance
upon request: 1) the circle of the right of request
subjects; 2) the circle of the request addressees (a
wide interpretation of the “administrative body”
and “institutions executing public administrative
functions” as well as the administrative functions
themselves and administrative activities); 3) the
circle of information sources falling within the
notion of information inthe administrative sphere,
and especially 4) exceptions assuming possibility
or obligatoriness of refusal to give access to
information*® — absolute and relative grounds for

refusal to give access to information*!.

2.2. Restrictions on the right of access
to information on the activities

of the public administration

Article 4 of the Russian law on access to
information enshrined the principle of openness
and accessibility of information on the activities
of government bodies and local authorities as the
basic principle provided a number of exceptions
from this principle.

Just as in the Law on Information,
information constituting the state or another
secret protected by the law (part 1 of Article 5
of the Law on Access to Information) is referred
to the number of restricted access information.
It is noteworthy that the explanatory note to the
bill refers only to the official secret* along with
state secret among other secrets protected by the
law. Refusal of specifying other secrets falling
within article 5 of the Law in the text of the
explanatory note givesrise to certain surprise. The

enumeration of the secrets protected by the law in

the explanatory note could have allowed to more
clearly delineate the scope of the restriction of the
right of access to information; the inclusion of the
provisions reasoning the absolute ban on access
to information referred to any secret protected
by the law in the explanatory note might have
allowed to understand the legislator’s objectives
in establishing legal regulation in question.

Article 5 ofthe Law on Access to Information
contains a mandatory rule stipulating that the list
of information and the conditions of information
reference to the secret protected by the law
should be established by the federal law. If the
Russian Federation Law “On State Secret™ of
July 21, 1993 Ne 5485-1 is passed and operates
in respect of information constituting a state
secret then the issue on reference of information
to the category of official secret has not been
legislatively resolved up to the present time yet.
Thus, the provision of Article 5 of the Law on
access to information (as well as the provision
of part 4 of Article 9 of the Law on Information)
remains unimplemented.

The authors of one of the commentaries to
the Law on information suggest considering an
official secret as “‘secondary” one derivative of
other secrets: if the information constituting any
othersecretprotected by thelawhasbeenrevealed
in the course of official tasks implementation
it is converted into an official secret status*:.
However, such a narrow interpretation of an
official secret — official information of limited
access is confirmed by neither normative, nor
law enforcing practice.

Conditions of information reference to the
official secret are regulated by the Presidential
Decree “On Approving the List of Confidential
Information” of March 6, 1997 Ne 188 (amended
in 2005)%. Paragraph 3 of the List defines official
information as a kind of confidential one, if the
access to it is restricted by the relevant public

authorities in accordance with the Civil Code
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and Federal laws. At the same time, “an official
secret” is not the subject of civil legislation
regulation.

One gets the impression that the organs of
state power and local self-government, without
clear guidelines on referring information to the
official one are entitled to interpret freely enough
the most general framework established by the
laws on information and on access to information
in determining the circle of official information
of restricted access.

In addition, the Regulation on the procedure
for handling official information of restricted
access in the federal executive authorities and
in the authorized governing body of the nuclear
energy use approved by the RF Government
Decision Ne 1233 of 3 November, 1994 (amended
in 2012)* operates on the federal level. At the
same time, indication to the legislative norms
pursuant to which it is passed is wanting in
the text of the given Decision. The criteria for
the information reference to the official one of
restricted access and its dissemination is defined
much wider in the normative act in question —
“official necessity”, for all that the given criterion
is not construed.

The procedure for referring information to
the official one on the level of the RF subjects and
municipalities has not been defined at the federal
level at all.

In respect of personal data also being
restricted access information (except for those
contained in the publicly accessible sources),
the Law on Access to Information contains
a provision stating that it does not cover the
relations connected with the access to such data.
As consequence, the relations of the processing
of personal data contained in the information on
the state bodies and local authorities’ activities
are subject to the Federal Law “On Personal
Data” (hereinafter — the Law on Personal Data)

application®’.

Any reservations providing the peculiarities
of the Law on personal data application to these
legal relations are wanting in the Law on access
to information.

Differently directed interests underlying
the right of access to information on the
state bodies and local authorities’ activities
(information disclosure) and the right to personal
data protection (keeping information secret),
predetermine contentious nature of the given
rights relationship in cases where the scope of
one right overlapping the scope of another one.
Respective “overlapping” takes place when an
information user tries to get access to information
on the state bodies and local authorities’ activities
containing personal data.

The current legislative regulation does not
allow to go beyond the assertion that all personal
data contained in the requested information must
be kept confidential provided that there is no
consent of the subject of personal data and none
of the statutory events of personal data processing
in the absence of such consent has occurred. At
the same time, such a legislative approach seems
not to take into account the peculiarities of the
legal relations connected with the provision of
information on state bodies and local authorities’
activities, and supports an additional argument
in favor of refusal to give access to information.
In addition, there are doubts as to the validity
from a constitutional point of view concerning
the absolute priority of the right of personal
data protection over the right of access to
information.

In general, the approach chosen by the
Russian legislator

to defining the access

to information restrictions on the public
administration’ activities is characterized by
establishing common reservations providing for
an absolute prohibition on the restricted access
information provision. At the same time the law

maker does not provide the list of grounds for
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refusal of access to information. Such a legislative
approach results in:

— absolutisation of the task to protect the
secrecy and security of the regime of access to
relevant information restriction;

— exclusion of the possibility of “weighing”
differently directed interests in connection with
the fact that there are no events on the occurrence
of which provision of the restricted access
information could be acceptable (for example,
in the event of the predominance of interest in
information disclosure over the interest in its
concealment)*.

Moreover, in practice along with the above
mentioned exceptions and restrictions additional
grounds for refusal of providing information based
on defined objectives as permissible restrictions
of constitutional rights (part 3 of article 55 of
the Constitution of the Russian Federation) and
outside the connection with the protection of
legally protected secrets are widely used. So, not
only the reference of the requested information
to the secret protected by the law but any other
reference of it to restricted access information in
accordance withthe Law oninformation,including
the fact of affecting the rights and legitimate
interests of other persons® works as the ground
for the refusal to provide information requested
by the Law on access to information. The given
ground for access to information restriction is
supported by judicial practice as well. According
to the Russian Federation Constitutional Court
Ruling of February 7, 2013 Ne 134-O access to
information may be restricted or prohibited even
if the information is not subject to secret protected
by the law but affects the rights, freedoms and
interests of other persons and is referred to the
restricted access information as prescribed by the
federal law*°.

The courts of general jurisdiction while
considering citizens’ applications concerning

their right of access to information in the sphere

of public governance violation, and justifying the
refusal to satisfy applicants’ claims often refer to
the fact that the information requested affects the
rights and freedoms of other persons®’.

The German lawmaker implemented an
approach different from the Russian one in
terms of the regulation of restrictions on access
to information on the public administration
activities. The Freedom of Information Act
defines exceptions from the principle of
information accessibility as detailed as possible
and lays them down in §§ 3-6: § 3 in order to
protect particular public interests (Schutz von
besonderen offentlichen Belangen) establishes
events when a claim for access to information
does not exist; § 4 provides protection to
departmental decision-making process (Schutz
des behordlichen Entscheidungsprozesses); §
5 —to personal data (Schutz personenbezogener
Daten); § 6 — to intellectual property and trade
secret (Schutz des geistigen Eigentums und von
Betriebs— und Geschdftsgeheimnissen). Laws
defining peculiarities of access to certain types
of information (e. g. Act on Information on
the Environment (UIG)?, Act on Improving
Consumers’ Awareness on the State of Health
Information (VIG)*®) are passed and operate in
Germany along with the Freedom of Information
Act having a fundamental nature. Relevant
special laws contain their own grounds for refusal
of access to information, which sometimes differ
significantly from the provisions of §§ 3-6 of
Freedom of Information Act. Restrictions on
access to information established by a special
law will be subject to application. Paragraph 3
of § 1 of the Freedom of Information Act results
in a given conclusion according to which the
rules on access to information on the activities
of the public administration contained in other
legislative enactments have a priority meaning
except for § 29 of the Law on Administrative

Procedures (Verwaltungsverfahrensgesetz —
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VwVT1G) and § 25 of book 10 of the Social Code
(Sozialgesetzbuch — SGB).

A parallel between the Russian Law onaccess
to information seems possible to draw in the part
where the Freedom of Information Act sets the
priority of special regulation. According to part 2
of Article 2 of the Law, if the federal constitutional
laws, federal laws together with other normative
legal acts of the Russian Federation passed in
accordance with them set forth peculiarities of
certain types of information provision on the
state bodies and local authorities’ activities,
provisions of the Law on access to information are
applied with regard to the peculiarities stipulated
by the relevant regulatory acts. However, in
contrast to the German Freedom of Information
Act, the Russian Law admits of the possibility
of establishing “peculiarities” of information
provision including the by-laws level (as the case
is with information relating to official secret in
particular). Taking into account the fact that the
“peculiarities” can also be a ground for refusal of
access to information, danger of restricting the
right of access to information by a by-law arises.

The provisions of the German Freedom
of Information Act set forth the restrictions of
access to information on the activities of the
public administration, are different depending on
whether:

— they establish an absolute ban on access to
information (§ 3, § 4, § 6), or contain a reservation on
weighing (Abwiagungsklausel) and allow to provide
arestricted access information upon the occurrence
of conditions stipulated by the law (§ 5);

— they restrict access to information in order
to protect public interests (§§ 3 and 4) or private
interests (§§ 5 and 6).

§ 3 of the Freedom of Information Act,
which as far back as the legislative process caused
heated debate®* establishes more than 30 sets of
exceptions (depending on the way to count)®

from the principle of openness and accessibility

of information on the activities of the public
administration. According to § 3 of the given Act
the claim of access to information does not exist,
for example, in the following cases:

— if the disclosure of information can have
negative consequences for international relations
(item la), the interests of internal and external
security (item lc), control and supervisory tasks
of financial authorities, competition control
bodies, regulatory organs (item 1d);

— if the information disclosure is likely to
endanger public safety (item 2);

— if and until the necessary confidentiality
of international negotiations (item 3a) or
intraadministrative consultations of the public
administration bodies are damaged (item 3b);

— if the information disclosure could harm
the fiscal interests of the federation in the course
of economic turnover or economic interests of the
social insurance (item 6);

— if the obligation to keep secret or
confidentiality or the information is subject
to protection as a professional secret or a
special official secret is established by the
statutory  regulation (Rechtsvorschrift) or
general administrative regulation (Allgemeine
Verwaltungsvorschrift) on  material  and
organizational protection of classified materials
(Verschlusssachen) (item 4)%;

— in respect of the intelligence services, as
well as public administration bodies and other
federal public authorities and organizations to the
extent they carry out the tasks provided by item
3 of § 10 of the Security Clearance Check Act
(SUG)Y (item 8).

Grounds for refusal to provide information,
as set forth in § 3 of the Freedom of Information
Act are the exceptions from the principle of free
access to information on the public administration
activities, they must be understood narrowly® and
always construed in the light of the transparency

principle®.
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As the analysis of § 3 of the Freedom of
Information Act shows, the grounds for refusal
to grant access to information on the activities
of the public administration are formulated not
in an abstract way, but specifically with the
maximum specification and enumeration. On the
one hand, this approach fails to avoid overlapping
of the different grounds for refusal of access to
information from the content point of view®.
In this regard, the fact that several grounds for
refusal of access to information under § 3 of the
Act are of significant importance in almost all
trials, as the authors of the commentary to the
Freedom of Information Act emphasize is quite
explainable®’. On the other hand, the advantage of
such an extensional nature of § 3 lies in the fact
that the very text of the Act itself takes accounts
of different interests by different ways and in this
respect the application of the Act by the citizens
wishing to get access to information facilitates®.

§ 5 of the Freedom of Information Act
defines the peculiarities of access to personal
data contained in the information on the activities
of the public administration. The paragraph in
question indicates that the legislator follows
the way of differentiated regulation of relations
connected with access to personal data contained
in the information on the public administration’
activities. § 5 of the Act norms in aggregate allow
to speak that according to the general rule the
protection of personal data is given “based on

764 in relation

principle”® though “relative priority
to the right of access to information. However,
the legislator does not only exclude the possibility
of situations where an interest in receiving
information will be of more significance but
enshrines two examples of such situations in
paragraphs 3 and 4, § 5 of the Act either.

Appeal to the German experience in the
sphere of regulation of access to information on
the public administration’ activities containing

personal data demonstrates unilateralism of the

approach to regulation of these relations selected
by a domestic legislator even more clearly. The
absolute priority of the right to protection of
personal data laid down in the Law on access
to information on the state bodies and local
authorities’ activities could have been reviewed
in order to establish a more balanced regulation
allowing to provide for a balance between the
right of access to information on the activities of
public administration and the right to personal
data protection. The corresponding revision can
consist of introducing amendments to the Law
on access to information that would identify
peculiarities of providing access to personal data
contained in information on the activities of the
state bodies and local authorities. Such a provision
could establish different from the provisions of
the Law on personal data rules of access to them
without the consent of the personal data subject.
Moreover, it is necessary to further define the
events where the personal data may also be

provided.

Conclusion

Comparison of the Russian and German
approaches to enshrining, guaranteeing and
restricting the right of access to information
on the activities of the public administration
enables not only to identify common features and
peculiarities of each of them, but to assess the
domestic experience critically either.

Despite the fact that the right of access to
information in the sphere of public governance
in the very text of the German Fundamental
Law is interpreted very narrowly — only public
information from a publicly accessible source
in the Federal Freedom of Information Act, and
partly in the FCC practice, the given fundamental
right gets a broader interpretation. The right to
receive information under the Constitution of
the Russian Federation is presented wider than

in the German Fundamental Law without any
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special reservation. Accordingly, legislative
concretization and judicial interpretation of
the said right are aimed not at the expansion of
constitutional guarantees but at the establishment
of mechanisms for its implementation, limits and
restrictions. Both legal systems recognize the
dual nature of the right of access to information
in the sphere of public administration — both as
a manifestation of personal freedom to receive
information, and as a means of implementing the
principle of a democratic state — participation in
governing its affairs, which implies openness and
transparency of public administration as well.
In this connection, affectedness of rights and
freedoms is not regarded as a condition of access
to such information. However, it does not mean
that access to information is ensured without any
restrictions. Presence of both constitutional and
legislative restrictions of access to information is
common to both states.

Peculiarities of the Russian and German
legal basis for access to information on the
activities of the public administration is
largely predetermined by the different level of
implementation of international legal standards
of access to information and openness of public
administration in the national legal systems of
Russia and Germany, as well as by differences
in perception and development of these standards
in the European Union law and in the law of
the integration associations with the Russian
Federation participation.

Peculiarities of the Russian approach

to the interpretation of the right of access to

information in the sphere public governance
restrictions are in the absolutization of the task
to protect the secrets and observe the prohibition
of access to information, which is subject to the
regime of restricted access under the law. At the
same time the legislator often does with very
general wordings and reservations, leaving
wide space for the definition of restricted
information on the by-law level (e.g. official
information) or using the common reference to
the legitimate objectives specified in part 3 of
Article 55 of the Constitution of the Russian
Federation (as for example affectedness of
the rights and legitimate interests of other
persons). As a result, in the event of conflict
of the right of access to information with
other rights (such as the right to personal data
protection) the law enforcement body does not
conduct any weighing of the protected values
giving unconditional priority to the protection
of information. At the same time the judicial
review of the availability of sufficient grounds
and observance of the necessary criteria for
the information to be subject to the regime of
restricted access is not carried out either.
German experience in the implementation
of constitutional guarantees and restrictions on
the right of access to information in the sphere
of public governance offers rich material for
a deeper and comprehensive approach to the
resolution of the above mentioned conflicts
not only for the improvement of Russian
legislation but for the judicial practice in this

area.

' Under the public administration here and further is deemed the executive authorities, and other administrative bodies,
local governments, and other entities vested with public-legal status and fulfilling administrative functions, including
public services rendering. What is at issue is the aggregate of administrative bodies of public legal entity as an institutional
reflection of the public governance. Being introduced in Western and international law legal lexicon, the term “public
administration” gradually enters into the Russian legal terminology. (More: Gritsenko, E. European doctrine of proper
public governance, and prospects of its realisation in the Russian law (Comparative Constitutional Review. 2013. Ne2.

pp.115-128. P.116).

2 The issue on the principles of openness and transparency of public governance correlation is controversial. Without go-
ing into details of this discussion, it should be noted, however, that in accordance with the Concept of openness of fed-
eral executive bodies, approved by Order of the RF Government on January 30, 2015 Ne93-p (http://www.pravo.gov.ru ,
02.03.2014), the openness of these bodies is represented by the aggregate of principles — the principle of information trans-
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parency, the principle of clarity, the principle of civil society involvement in governance, the principle of accountability
(Sec. I1I of the Concept). As for the principle of transparency, it is commonly regarded as an element of the principle of
openness and comes to information transparency. See: Nesterov, A.V. On the standard (concept) of the openness of «open
governmenty (Preprint — January, 2014) Available at: http://pravo.hse.ru/expertika/news/109952852.htm, (accessed: 18
August 2015).

In contrast, for example, with the Swedish legal system, where the access to the official information of the public admin-
istration, subject to certain exceptions observance has been introduced to everybody irrespective of their specific legal
interest since 1776. See: Griebel, T. Die verfahrensrechtliche Absicherung von Informationsfreiheitsrechten in rechts-
vergleichender Sicht. Eine Betrachtung der Rechtslage in Schweden, den USA, Deutschland und der Européischen Union.
2007, Duncker & Humblot. S.29; Schoch, F., IFG-Kommentar. 2009, Miinchen Beck. Rn.29.

See e.g. Abrosimov I. HR authority policy in the USSR 1939-1953. Part2. The phenomenon of the Soviet nomenklatura.
Available at: http://www.proza.ru/2011/03/20/1140, (accessed: 18 August 2015).

See more: Talimonchik V.P. International legal regulation of relations in the sphere of information: Abstract of dissertation
for the degree of doctor of legal sciences. Saint Petersburg, 2013. P.13.

See e.g. Pavlov LY. Legal provision of the access to official information. Abstract of dissertation for the degree of candi-
date of legal sciences. Moscow, 2008; The right of access to public information as a condition of transparency development
of the state: round table discussion of the XI International conference on economic and social development, State univer-
sity — Higher School of Economics, 2010 (Law. 2010. Ne 4); Tereshchenko L.K. The legal regime of information. Abstract
of dissertation for the degree of doctor of legal sciences. Moscow, 2011.

The starting point for the handling of information in the administrative sphere in Germany is the principle of confidential-
ity of public governance, based on the so-called hiding information tradition (Arkantradition). See: Wendt, Ph. Abschied
vom Amtsgeheimnis, Anwaltsblatt, 2005. P. 702; details: Wegener, BW Der geheime Staat: Arkantradition und Informa-
tionsfreiheitsrecht, Morango, Gottingen, 2006. Cit.: Boyml A. Transparency of PPP projects from the point of view of
German law (Public-private partnerships in the municipal sector). Moscow: Infotropik Media 2013.

See e.g. Article 19 of the International Covenant «On Civil and Political Rights» of 1966, Article 10 of the Convention
for the Protection of Human Rights and Fundamental Freedoms of 1950. According to the organization «Transparency
International Russia», «currently about a hundred states have separate laws on the right to information”. Cit.: Bratanovskii
S.N., Lapin S.Y. The right of access to information as an element of the constitutional right to information. (Citizen and
Law. 2012. Ne 8. p. 23).

The text of the Aarhus Convention: Available at: http:/www.un.org/ru/documents/decl conv/conventions/orhus.
shtml#mainnav (accessed: 18 August 2015).

The Convention was signed by — 40 future Parties — 39 States and the European Union by 21 December 1998 — the date of
completion of the signature period. After that Convention was open for other States accession. See about this: the Aarhus
Convention. Implementation Guide. UNECE:http://www.unece.org/fileadmin/DAM/env/pp/implementation%20guide/
russian/aigr.pdf (accessed: 18 August 2015).

The text of the Convention (CETS Ne205) and a table of ratifications see on Council of Europe website: http:/conventions.
coe.int/Treaty/rus/Summaries/Htm1/205.htm (accessed: 18 August 2015).

The official text of the Charter and the Technical Annex thereto, see: https:/www.gov.uk/government/publications/open-
data-charter/g8-open-data-charter-and-technical-annex (accessed: 18 August 2015).

Paragraph 22 «a» of the Action Plan for the implementation of the Fundamentals of the state policy in the field of envi-
ronmental development of the Russian Federation up to 2030 approved by the Russian Federation Government Order on
December 18, 2012 Ne 2423-p (Collection of Legislation of the Russian Federation). 2012. Ne 52. Art. 7561.

See materials on the web site of the Expert Center of the e-government: http:/d-russia.ru/pravitelstvennaya-komissiya-
utverdila-plan-realizacii-xartii-otkrytyx-dannyx.html (accessed: 18 August 2015).

Nationaler Aktionsplan der Bundesregierung zur Umsetzung der Open-Data-Charta der G8 (http://www.bmi.bund.de/
SharedDocs/Downloads/DE/Broschueren/2014/aktionsplan-open-data.pdf? _blob=publicationFile) (accessed: 18 Au-
gust 2015).

Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to
European Parliament, Council and Commission documents (OJ 2001 L 145/43).

Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information on the enviroment (OJ 1990 L
158/56.)

Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental
information and repealing Council Directive 90/313/EEC (OJ 2003 L 41/26).

Agreement between the European Parliament and the European Commission on the establishment of a transparency regis-
ter for organisations and self-employed individuals engaged in the EU policy-making and policy implementation (OJ 2011
L 191/29.).

See e.g. Acts of primary law: «The agreement on trade in services and investment in the member states of the Common
Economic Space» (concluded in Moscow 09.12.2010, ratified by Federal Law of 11.07.2011 N 181-FL) (Collection of Leg-
islation of the Russian Federation. 2012. N 4. Art. 453); acts of secondary law: The Decision of the Board of Eurasian
Economic Commission of 05.03.2013 N 31 «On ensuring transparency in the adoption of acts of the Eurasian Economic
Commission in the application of sanitary, quarantine, phytosanitary and veterinary-sanitary measures» (posted on the
official website of the Eurasian Economic Commission http: /www.eurasiancommission.org/ — 14.08.2013); Article 69,
and others of Treaty on the Eurasian Economic Union, signed in Astana 05.29.2014, the official portal of legal information
http://www.pravo.gov.ru, 16.01.2015.

Tereshchenko L.K. Op. cit. by: Bachilo I.L. Information law: the textbook for the Masters. Moscow, lurait, 2013. P. 230.
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Compare: Pavlov LY. considers «the fundamental constitutional regulator of the right of access to information [on the state
and local authorities’ activities] provisions ...of P. 4 Art. 29 of the Constitution of the Russian Federation. Provisions of P.
2 Art. 24 of the Constitution of the Russian Federation grant additional guarantees of this right in respect of that official
information which directly affects the rights and freedoms of the persons concerned” (Pavlov LY. Op. cit. P. 8).

It should be noted that in German literature, as well as in legal documents the term «freedom of information» (Informa-
tionsfreiheit) is used to indicate the right of everyone to have access to information on the activities of the public adminis-
tration. A. RoBnagel being very critical to this states that «freedom of information itself is a too big word for an individual
right of the general and unconditional access to the acts of the public governance» (RoBnagel A., Konflikte zwischen
Informationsfreiheit und Datenschutz? MMR, 2017. S. 16).

BVerfG, Beschluss v. 2.9.1994 («Parabolantenne I»), Az. 1 BvR 1687/92, BVerfGE 90, 27 ff., Rn. 13 (juris). See also:
Kloepfer, M. / Schirdel, F. Grundrechte fiir die Informationsgesellschaft — Datenschutz und Informationszugangsfreiheit
ins Grundgesetz? JuristenZeitung 2009, Heft 9. S. 459; Brohmer, J. Transparenz als Verfassungsprinzip: Grundsatz und
Europdische Union, 2004, Mohr Siebeck. S. 224 f.

Gesetz zur Regelung des Zugangs zu Informationen des Bundes (Informationsfreiheitsgesetz) v. 5.9.2005 in d. F.
v. 7.8.2013 / BGBL. 1 S.2722; BGBL. I S. 3154.

See: Ziekow, J., Debus, A., Musch, E. Abschlussbericht ,,Evaluation des Gesetzes zur Regelung des Zugangs zu Infor-
mationen des Bundes — Informationsfreiheitsgesetz des Bundes (IFG) — im Auftrag des Innenausschusses des Deutschen
Bundestages®, 22. Mai 2012. S. 52. This final report is the result of research conducted by the German research Institute for
public governance in Speyer city on the instructions of the Committee on internal affairs (Innenausschuss) of Bundestag.
The text of the report is available online at: https://www.transparency.de/fileadmin/pdfs/Themen/Verwaltung/Informatio
nsfreiheit /174522BEvaluation]FGGutachten.pdf (accessed: 18 August 2015)

BVerfG, Urteil v. 31.01.1986, Az. 1 BVR 1352/85, NIW 1986, 1243 (juris).

BVerfG, Urteil v. 24.1.2001, Az. 1 BvR 2623/95, 1 BvR 622/99, BVerfGE 103, 44 ff., Rn. 59 (juris).

See: Scherzberg, A. Von den arcana imperii zur freedom of information — Der lange Weg zur Offentlichkeit der Verwal-
tung, Thiiringer Verwaltungsblatter. 2003, S. 200 f.

Federal Law of February 9, 2009 Ne 8-FZ «On Ensuring Access to Information on the state bodies and local authorities’
activities» with further amendments (Collection of Legislation of the Russian Federation. 2009. Ne 7. Art. 776).

Federal Law of July 27, 2006 Ne 149-FL «On Information, Information Technologies and Protection of Information» with
further amendments (Collection of Legislation of the Russian Federation. 2006. Ne 31 (ch. 1). Art. 3448).

See: Mindrova E. A., Collision of citizens’ right of access to information and the right to inviolability of private life in the
information society. Abstract of dissertation for the degree of candidate of legal sciences. Moscow, 2007, pp. 16-17.
Compare: Bachilo I.L. Op.cit. P. 153.

For comparison: the addressee of the application in part 1 of Article 1 of the Federal Law of May 2, 2006 Ne 59-FZ «On the
order of consideration of the Russian Federation citizens’ applications» has a wider definition. It includes other authorized
entities carrying out publicly important functions.

Federal Law of July 27, 2010 Ne 210-FZ «On the organization of the state and municipal services rendering» with further
amendments (Collection of Legislation of the Russian Federation. 2010. Ne 31. Art. 4179).

See: The Ruling of the Constitutional Court of the Russian Federation of December 8, 2011 Ne 1624-0O-O On the com-
plaints of the citizens: Andreeva Tatyana A., Morozov Philippe V. and others about violation of their constitutional rights
by paragraph 1 of Article 1 of the Federal Law “On Ensuring Access to Information on the of State Bodies and Local Au-
thorities Activities” (the document has not been published. Available at: http://doc.ksrf.ru/decision/KSRFDecision82617.
pdf (accessed: 18 August 2015).

In addition to the general legislation on freedom of information in Germany together with other countries specific legisla-
tion on access to information in some very important areas — the state of the environment in particular (Umweltinforma-
tionsgesetz) and to the information in the consumer sector (legislation on consumers’ information rights (Verbraucherin-

formationsgesetz) has been developing as well.

Hamburgisches Transparenz Gesetz v. 19.6.2012 / HmbGVBL. I, 2012. S. 271.

Eisenmenger, S. Kammer und Transparenz — zugleich ein Beitrag zu den internationalen, unionalen und nationalen Kon-
turen des Transparenzrechts, in: Kammern in einem sich wandelnden Umfeld / Hrsg.vHEberhard, UEZellenberg, Wien:
Sramek , 2014. S.136-152.

See: the generalization with further references: Schoch, F. Aktuelle Entwicklungen im Informationsfreiheitsrecht nach
dem IFG des Bundes, Neue Zeitschrift fiir Verwaltungsrecht, 2013, 1033 ff.

The comparative analysis of these versatile enough grounds for the restriction of the right of access to information in the
sphere of the public governance in relation to the Russian experience is given below (see paragraph 2.2).

The text of the explanatory notes to the bill Ne 386525-4 “On providing access to information on the state bodies and local
authorities’ activities™ http:/asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=386525-4 (accessed: 18 August
2015).

Law of the Russian Federation of July 21, 1993 Ne 5485-1 “On State Secret” with further amendments (Collection of Leg-
islation of the Russian Federation. 1997. Ne 41. Art. 8220-8235).

Kovaleva, N.N., Cholodnaia E.B. Commentary to the Federal Law of 27 July 2006 N 149-FZ “On Information, Informa-
tion Technologies and Protection of Information” (itemized) (Reference System Consultant Plus. 2007).

Presidential Decree of March 6, 1997 Ne 188 «On Approval of the List of Confidential Information» with further amend-
ments (Collection of Legislation of the Russian Federation. 1997. Ne 10. Art. 1127).

Government Decision of November 3, 1994 Ne 1233 «On approval of the Regulation on the Handling of Official Informa-
tion of Limited Distribution in the Federal Bodies of Executive Power, and the Authorized Governing Authority of the
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Nuclear Energy Use,» with further amendments (Collection of Legislation of the Russian Federation. 2005. Ne 30. P. II.
Art. 3165).

Federal Law of July 27, 2006 Ne 152-FZ «On Personal Data» (Collection of Legislation of the Russian Federation. 2006.
Ne 31 (Part 1). Art. 3451).

In this regard, it is important to pay attention to the alternative experience proposed in the Convention on Access to Of-
ficial Documents open for signature but has not come into effect yet. The Convention also contains provisions on the
legitimacy of access to official documents restriction that must be proportional to the protection objectives itemised in
Article 3, but part 2 of Article 3 contains a very important reservation — despite the restrictions, the information may be
disclosed «if there is a predominant public interest in its disclosurey. It can be said that the Convention provisions allow to
digress from the formalistic approach and enables the competent authority (the court or other independent and impartial
bodies) to assess the legitimacy of the refusal.

See: Article 5 and 19 of the Law on access to Information in conjunction with Article 9 of the Law on Information.

Item 2.3, paragraph 1 of the reasoning part of the Ruling of the Constitutional Court of the Russian Federation 0of 07.02.2013
N 134-0 «On the complaints of the citizens: Tatyana A. Andreeva and Daniil V. Yurchenko about the violation of their
constitutional rights by the provision of Paragraph 2 of Article 5 of the Federal Law «On the procedure of the Russian Fed-
eration Citizens’ Complaints Consideration» (The Bulletin of the Constitutional Court of the Russian Federation). 2013.
Ne5).

Korenovskii district court of Krasnodar Region decision of 19 February 2014, case Ne 2-326 / 2014 (available at:
http://korenovsk.krd.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_1d=1674636&delo_
1d=1540005); Determination of the St. Petersburg City Court on 27 January 2011, case Ne 33-53 /2011 (available at: http://
sankt-peterburgsky.spb.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=2010882&delo_
id=5&new=0&text_number=1&case 1d=633061).

Umweltinformationsgesetz (UIG) in der Fassung der Bekanntmachung vom 27. Oktober 2014 / BGBL. I S. 1643.

Gesetz zur Verbesserung der gesundheitsbezogenen Verbraucherinformation (Verbraucherinformationsgesetz — VIG) in
der Fassung der Bekanntmachung vom 17. Oktober 2012 // BGBL 1 S. 2166, 2725.

Jastrow, S.-D., Schlatmann, A. Informationsfreiheitsgesetz: Kommentar. R. v. Decker’s Verlag, 2006. S. 57.

Berger S., Partsch Ch., Roth J., Scheel Ch. Informationsfreiheitsgesetz. Kommentar, 2., neu bearbeitete Auflage. Carl
Heymann’s Verlag 2013. § 3, Rn. 1.

In Germany detailed legislation on the protection of secrets has been formed. For example the laws containing instructions
on keeping information secret are as follows: the Law on Protection of the Constitution (BVerfSchG), Code of Criminal
Procedure (StPO), the Law on Administrative Offences (OWiG), the Law against Restraints of Competition (GWB), Se-
curity Clearance Check Act (SUG). The General administrative regulation refers to the General Administrative Order of
the Ministry of Internal Affairs on the material and organizational protection of classified material on March 31, 2006.
This order is taken in pursuance of § 35 SUG. Taking into account that the obligation of secrecy or confidentiality follows
directly from § 4 SUG, giving the definition of «confidential materials” notion (VerschluBsachen) and establishing four
degrees of classified material (top secret, secret, confidential, only for official use), reference to the Order in the text of
the Act seems unnecessary. For detail, see: Gesetzentwurf der Fraktionen SPD und Biindnis 90 / die Griinen. Drucksache
15/4493. S. 11, http://dip21.bundestag.de/dip21/btd/15/044/1504493.pdf; Berger S., Partsch Ch., Roth J., Scheel Ch. Infor-
mationsfreiheitsgesetz. § 3, Rn. 113, 121-124; Jastrow, S.-D., Schlatmann, A. Informationsfreiheitsgesetz. § 3, Rn. 68-86.
Gesetz liber die Voraussetzungen und das Verfahren von Sicherheitsiiberpriifungen — Sicherheitsiiberpriifungsgesetz
(SUG) vom 20. April 1994 // BGBI. I S. 867.

Gesetzentwurf. Drucksache 15/4493. S. 9.

Berger S., Partsch Ch., Roth J., Scheel Ch. Informationsfreiheitsgesetz. § 3, Rn. 13.

Thus, Ch. Schnabel while analysising the judicial practice the Freedom of Information Act application comes to a conclu-
sion that the exception from the principle of the free access to information under item 3a, § 3 is completely covered by
item la, § 3 in the sense it is construed by the Federal Administrative Court of Germany. See: Schnabel, Ch. Der Schutz
offentlicher Belange vor der Informationsfreiheit, in: Informationsfreiheit und Informationsrecht, Jahrbuch 2011. S. 154.
Berger S., Partsch Ch., Roth J., Scheel Ch. Informationsfreiheitsgesetz. § 3, Rn. 10.

Rossi, Informationsfreiheitsgesetz, § 3 Rn. 7. Hur. no: Mecklenburg, W., Péppelmann, B. Informationsfreiheitsgesetz:
Gesetzestexte, Kommentierungen, Fallbeispiele, Erlduterungen. Bonn, DJV, 2007. § 3, Rn. 3.

Schoch, F. Aktuelle Entwicklungen im Informationsfreiheitsrecht nach dem IFG des Bundes. Neue Zeitschrift fiir Ver-
waltungsrecht, 2013, 1038.

Ziekow, J., Debus, A., Musch, E. Abschlussbericht ,,Evaluation des Gesetzes zur Regelung des Zugangs zu Informationen
des Bundes — Informationsfreiheitsgesetz des Bundes (IFG) — im Auftrag des Innenausschusses des Deutschen Bund-
estages”. S. 324.
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IIpaBo Ha nocTyn Kk nHGoOpMaMU
0 JeATeJIbHOCTH IyOJUYHON aAMUHUCTPALMHA
B Poccun v I'epmanuu: KOHCTUTYIIMOHHbIE
U 3aKOHOAATEJIbHbIE NpeaeJibl
E.B. I'punenko, E.I. ba6esiok,
ML.U. IIpockypsikoBa
Canxm-Ilemepbypeckuii 2ocyoapcmeer bl YHUgepcumem

Poccus, 199034, Cankm-Ilemepbype,
Yuueepcumemckas nabepescnas, 7-9

B cmamve 6 cpasnumenvhom acnexme aHarusuUpyrOmMcs KOHCMUMYYUOHHble U 3aKOHOOAmenbHble
OCHOBAHUSL NPABA HA OOCMYN K ungopmayuu 6 cghepe nydoauunozo ynpasnenus 6 Poccuu u I'ep-
MAuuu, packpvleaiomces e2o cooepacanue u oepanuuenusi. OOOCHOBbIGAEMC S ME3UC O TOM, YMO
HA UHMEPNpemayuio YKa3aHno2o npasd 6 HAYUOHAIbHbIX NPABONOPIOKAX CYUJeCMBEHHOE BIUSIHUE
oKaszvieaem MexncoyHapoonoe U HAOHAYUOHALbHOE NPABO8oe Pe2yIuposanue, npu dmom cmenetbs
NPOHUKHOBEHUSI MAK020 pe2yruposanus ¢ Poccuu neckonvko nusice, yem 6 I'epmanuu. Ilpaso na oo-
cmyn K unghopmayuu é cghepe nyoauun020 ynpagienus npedia2aemcs paccmMampusams Kax umero-
ujee 0B8OUCMBEHHYIO NPUPOOY — NPABO, 2apanmupylowee cobody ntuunocmu (Status negativus), u
npago ma yyacmue 6 ynpagienuu oeiamu 2ocyoapcmsa (status activus). Taxoii nooxoo k nonuma-
HUIO NPUpoObl Npasa na O0CMyn K ungopmayuu 6 cghepe nyoauuno2o ynpasieHus 0aem oCHOBAHUS.
0nst bonee WuUpoKo2o NOHUMANUSL UHDOPMAYUOHHBIX RPUMAZAHUL 2PANCOAHURA, HE CMABs UX YOOo-
8I1€MBOPEHUE 8 3ABUCUMOCTb OM MO20, 3AMPALUSAIOMCSL U 3ANPAUUSAEMOl UHpopMayuel npasa
2padNCOAHUNA UNU HEM.

Cpasrumenvubiii aHaAU3 KOHCIMUMYYUOHHBIX 2APAHMUL NPasa Ha 0OCMYn K UHGOpMayuu noxa-
3bi6aem, ymo 6 poccutickoti Koncmumyyuu onu npedcmagiensv uiupe no cpasHenuI0 ¢ HemeyKum
OCHOBHBIM 3AKOHOM, 2apPaAHMUPYVIOWUM KAACOOMY Decnpensimemeennoe nouyyenue ungopmayuu
MONBLKO U3 00WedOCMYNHbLX UCOYHUKOS. B cea3u ¢ smum docmyn Kk ungopmayuu 6 cghepe ny-
OIUUHO20 YNpABIeHUs, YUUMbIEds ee HYMPUAOMUHUCMPAMUBHBLI, CILYIHCeOHbII XapaKkmep, OKd-
3aiCs 34 pAMKAMU KOHCTMUMYYUOHHBIX 2apanmuil. B mo dce epems 3axonodamenvuas u npago-
NPUMEHUMENbHAS UHMePNpemayus 2apaHmuil paccmampueaemozo npasa 6 Iepmanuu uoem 6
CMOPOHY UX NOCMOAHHO20 pacuuperus, mozoa kak 6 Poccuu u 3akonooamenvnas, u cyoebonas
NPAKmMuKa He OONOIHAIOM U He PACUUPAIOM KOHCIUMYYUOHHbIE 2APAHMUU, d KOHKPEMUUpYIom
UX 8 Hacmu ycmaunogienus oepanudenui npasa na oocmyn xk ungopmayuu. Cpasnenue ozpanii-
Yenuil paccmampugaemo2o npasa 6 3akonodamenscmee Poccuu u I'epmanuu ceudemenscmeyem
0 HanUUUU depuyuma npasoeoll ONPedeieHHOCmMU POCCUNICKO20 3AKOHOOAMeNbH020 n00xX00d. bo-
Jee moeo, pocCutickull n00Xo0 8 Yacmu yCmanosienuss U cy0eOHol unmepnpemayuu o2panuie-
HUL npasa na O0CMyn K uH@opmayuu 0 0esimeabHoCmuy nyoIudHoU aOMUHUCMPAYUY OMAUYAEICS
00HOCMOPOHHOCMbIO, KOMOPASL BLIPAACAECTNCI 8 ADCONIOMU3AYUYU UOeU 3auumbl 110001 uHpopma-
Yuu 0epaHudenHo2o 0ocmynd. B ceésazu ¢ smum ucnoiv3oeanue Hemeykoeo onvlma npumMeHeHus
Memooa 836eUUBAHUS UHMEPECO8 NPU PA3PeUenuu KOHPAUKMOE MeHcOy NPasoM HA OOCMYN K
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uHpoOpMayuL U UHBLMU KOHCMUMYYUOHHBLMU NPAGAMU 3ACLYIHCUSAECH 0COO020 HUMAHUS 8 YelsaX
COBEPUEHCMBOBAHUS POCCUICKO20 3AKOHO0AMENbCMEA U CYOeOHOU NPAKMUKU 8 paccmampugae-
Mmotl cepe.

Kuroueswie crosa: npaso na docmyn Kk ungopmayuu 0 0eameabHocmu nyoaudHow aOMUuHUCMpayuu,
NPUHYUN OMKPLIMOCMU U RPO3PAYHOCIU (MPAHCRAPEHMHOCIUY) NYOIUYHOU 8AACMU, 3aWUMAd UHDOD-
Mayuy 02panuienHo2o 00CMynd, Memoo 636eUUBaAHUS UHIMEPECOS.

Hayunas cneyuanvnocmo: 12.00.00 — opuduyeckue HayKu.




