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The article considers legal issues of the Hague Principles on the choice of law in international
commercial contracts. The experience of approving the Hague Principles is unique in the long-term
practice of the Hague Conference on Private International Law in connection with the fact that for the
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One of the major objectives of the rules of
private international law is to achieve a high
level of coordination and cooperation between
national legal systems and, consequently, ensure
legal certainty in the regulation of cross-border
private relations. To achieve this goal a variety of
different-level methods and tools of convergence
of law is applied. Their pluralism characterizes
the current PIL. As R. David noted, the concept of
unification of private law should be perceived in a
fairly broad sense. The progress of the process of
international law unification can be achieved by
various means (René, 1968, 13). The researcher
notes that the means and methods of unification

should not be opposed, but are designed to
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complement each other. None of these methods
can be absolute and recognized as an instrument
of unification par excellence (René, 1968).

Basing on this statement, let us consider
the main characteristics of the Hague Principles
on the choice of law applicable to international
commercial contracts (hereinafter — the Hague
Principles), which received official approval on
March 19, 2015.

Let us note that since 2006, the Hague
Conference on Private International Law' had
been developing the draft Hague Principles.
In April 2013, the draft Hague Principles were
approved by the Special Commission of the Hague
Conference, together with detailed paragraph-

*  Corresponding author E-mail address: marian.kalashyan@gmail.com

— 1910 —



Marianna A. Kalashyan. The Main Characteristics of the Hague Principles

by-paragraph commentaries. These Principles,
as stated in the commentaries are guidelines to
“best practices” (Hague Conference on Private
International Law, 2015, 23).

Experience of the adoption of the Hague
Principles is unique in the long-term practice of
the Hague Conference on Private International
Law in connection with the fact that for the first
time this organization approved an international
instrument in the form of a set of rules, which are
advisory and non-binding.

According to 1.S. Zykin, the adoption of a
set of rules as a document, which is not legally
binding, to a certain extent allows to avoid formal
discrepancies between the Hague Principles and
binding regulations, including those contained
in the Regulations “Rome 1”, the Inter-American
Convention 1994 and Hague Conventions in this
field (Zykin, 2016, 75).
that the

international commercial relations with the non-

It seems trend of settling
state instruments is a common practice nowadays.
In this

supplemented UNIDROIT Principles, Principles

sense, the Hague Principles have
of European Contract Law and other widely used
principles of cross-border commercial relations,
acting as an innovative legal advisory instrument.
The development of these Principles in a “soft”
form should deepen the process of harmonizing
conflict approaches to the choice of law applicable
to international contracts in private international
law in various countries. First of all, the Principles
have been designed to create a universal model
of conflict rules to the choice of law applicable
to international contracts, including through
interpretation, additions and development of
current rules, and are assumed as a legislative
model for national, regional, supranational and
international instruments (Choice of Law in
International Contracts: Development Process
of the Draft Instrument and Future Planning,
2012).

However, the Hague Conference does not
exclude the possibility of developing a formal
binding document in the future. However,
the chosen form is more appropriate to the
requirements of the present time.

The Principles as a whole are devoted to the
development and expansion of the party autonomy.
Despite the fact that the party autonomy is one of
the most common and recognized principles of PIL
of different countries, however, the development
of approaches to such controversial issues as the
limits of parties’ choice, the application of non-
state rules of law to cross-border legal relations,
the problem of changing rule of law or the practice
of'its application at the time of the dispute remains
quite urgent.

Therefore, there are many issues regarding
the choice of the applicable law, despite the
apparent uniformity of the approach, which prove
the timeliness and relevance of the development
of the Hague Principles.

Since the elaboration of the draft text of the
Hague Principles and after their adoption in 2015
the attention of researchers was focused on the
analysis of the innovations that they contained.
One of the main features of the Hague Principles
is the possibility of using them by national
courts and arbitration tribunals as provided for
in the preamble. It is important to note that the
commentary to the Hague Principles reveals
the purpose of such application by the specified
recipients. In particular, national courts and
arbitration tribunals apply the Principles in
order:
and understand the

e to interpret

meaning of the current rules of private
international law;

e tosupplementanddeveloptheregulations
of private international law, which do not provide
appropriate regulation in specific situations;

e to develop rules of private international

law and new rules (by legislative bodies or courts),
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which had not existed before, or to change the
current rules fundamentally (Hague Conference
on Private International Law, 2015).

In our opinion, the Hague Principles and
detailed commentaries to them, as well as other
similar instruments, should be studied not only
by researchers, but also by practitioners.

According to S. Symeonides, the role and
importance of the Hague Principles from a
scientific point of view are obvious. As for the
application and acceptance of these Principles
by the parties of cross-border private-law
relationships, it all depends on the respective
legal practices (Symeonides, Symeon, C., 2013).

We consider it necessary to note that in
September2016 Switzerland willhostaconference
dedicated to the issues of realization of the Hague
Principles. The conference will be attended by
researchers, experts and practitioners. One of the
key issues to be discussed at the conference will
be the statement of the Hague Principles, which,
probably, was the subject of the greatest scientific
interest of specialists: the issue of choosing non-
state rules or rules of “soft” law. According to
Art. 2 (1) of the Hague Principles “a contract
is governed by the law chosen by the parties”
(Hague Conference on Private International Law,
2015). Further, Art. 3 of the Principles specifies
that the law chosen by the parties also includes
the rules of law accepted on an international,
supranational or regional level as a neutral set of
rules, unless the national law provides otherwise.
The possibility of such a reference to non-
national rules extends the party autonomy, allows
to ensure the economic interests of the parties of
cross-border relations, acting as an innovative
approach for the majority of legislations.

The value of the Hague Principles, as
well as any other set of non-binding rules, is
differently assessed in the current scientific
literature: from complete denial to acceptance.

Criticism is mainly focused on the freedom to

choose non-national sources as regulators of the
contractual relationship of the parties provided
in the instrument. For example, M.V. Mazhorina
considering the legal nature of the rules contained
in the non-state sources of origin, i.e. transnational
rules, raises the question, whether “it is really
rightful to interpret the principle of ‘the party
autonomy’ so broadly, to come to the conclusion
that the parties of cross-border transaction may
choose ‘something’ that is not the law in the
formal legal sense of the word as applicable to the
contract” (Mazhorina 2015, 47). Of course, the
issue of understanding the nature of transnational
legal rules is today one of the most, perhaps,
topical and controversial in international private
law theory. However, when dealing with this very
complicated issue, it is important to bear in mind
modern trends in international legal practice
development that cannot be ignored.

In recent editions, the role and importance of
the Hague Principles is assessed as “an important
indicator of trends in the development of the
definition of the law applicable to contracts, aimed
at expanding the sources of possible choice of the
applicable law, allowing the choice of “rules of
law”, and, accordingly, the UNIDROIT Principles,
not only in the consideration of disputes by the
international commercial arbitration, but by state
courts” (Bardin, 2016, 20).

In our view, the expansion of the party
autonomy in cross-border contracts on the choice
of non-state rules should not cause any concern.
And here we agree with the view of A. Asoskov,
which rightfully says, “the parties of cross-
border agreement concluded in terms of business
activities, should be given the choice of non-
national sources as the applicable law, provided
that such non-national sources are a relatively
complete system of legal regulations that can
independently fill the gaps of legal regulation,
and comply with the basic principles of private

law, as well as are protected from possible abuses
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by establishing mandatory rules which cannot
be excluded by the agreement of the parties”
(Asoskov 2012, 13). This position is based on the
recognition of the concept of the interests and
party autonomy in cross-border relations, as well
as on the principle of protection of national law
and order.

We consider it necessary to note that the use
of the term ‘non-legal regulation’ (Mazhorina
2015, 49) for the characteristics of transnational
rules instead of ‘non-national’ or ‘non-state’ is,
in our view, unacceptable. The fact that the rules
being considered do not have the state origin does
not mean that they are non-legal’.

Returning to the text of the Hague Principles,
let us note that they contain an approach already
established in the practice, in particular, of
arbitration bodies: non-state or non-national rules
should be developed in the form of a complete set
of rules; be accepted as neutral and balanced. In
our view, this approach is the key and innovative
one among a small number of the provisions of
the Hague Principles. We share the position of
I.S. Zykin that the Hague Principles try to set the
criteria fornon-national sets of rules and principles
(Zykin, 2016, 83). Moreover, we believe that the
Hague Principles made the first attempt to outline

these criteria. Of course, researchers immediately
began to criticize the criteria for their uncertainty
and assessment nature. Criticism, of course, is
appropriate, and it is difficult not to agree with
the arguments of the experts, but we believe that
without falling into euphoria regarding the role
of non-national rules, it would be fair to note the
beginning of a new milestone in the development
of codes of transnational rules. The doctrine of
private international law should play the key role
in the development of the criteria in terms of
further specification and certainty.

The above arguments allow us to note that
the instruments of the non-national origin as a
basis for their recognition as the control of cross-
border relations should:

o reflect and base on the legal doctrine;

e Dbe consistent;

e generalize common approaches;

e Dbe neutral and balanced sets;

e bedeveloped by expert organizations and
recognized centres established for the purpose of
convergence of rules, or if they have this purpose
as one of the main ones.

Development of the given criteria requires
further work in both research and practical

arcas.

! On September 16, 2014, the Constitutional Court of the Republic of Armenia recognized the obligations provided for by
the Statute of the Hague Conference on Private International Law (entered into force on July 15, 1955) as corresponding to
the Constitution of the Republic of Armenia. In April 2015, Armenia became the 79th member of the Hague Conference.
Thus, we have joined the long-term work on the progressive unification of the rules of private international law (Art. 1 of
the Statute of the Hague Conference on Private International Law), as an official member of the international organiza-
tion. However, it should be noted that the possibility of acceding to the conventions of the Hague Conference is provided
regardless of the membership, which allowed Armenia to join international agreements developed within the organization

before 2015.

This issue should be the subject of an independent research work.
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OcCHOBHBIE XapPaKTEePUCTUKH
I'aarckux NMPUHIAIIOB
Mapuanna A. Kanamsx

Poccuiicko-Apmanckuii (Cnasanckuii) ynueepcumem
Apmenus, 0051, Epesan, yn. Oscena Imuna, 123

B cmamve paccmampusaiomes 6onpocsl npasoeoii npupooul I aazckux npuHyunos o evlbope npasda,
NPUMEHUMO20 K MENCOYHAPOOHBIM KOMMepHecKUM do2osopam. Onvim npunsmus I aazckux npunyu-
MO8 A6AAEMCsL YHUKATbHBIM 8 MHO20emHell npakmuxe I aaeckoil Konghepenyuu no mesucoyHapooHomy
YACMHOMY NPABY 8 CE53U C MEM, UMO GNEPEble 8 PAMKAX OAHHOU OP2AHUZAYUL NPUHS MEICOYHAPOO-
HbLU QOKYMeHnm 6 (popme c600a npasu, umerowe2o pekomenoamenviviil xapakmep. Ilpedocmaensem-
€51, YUMo MeHOeHYUs YPe2yIupoSanusl MeHCOYHAPOOHBIX KOMMEPUECKUX OMHOWEHUN UHCMPYMEenma-
MU He20Cy0apCmeeHH020 Xapakmepa ce200Hsl A61eMcsl pacnpoCmpanenHol npakmukoi. Buloenenvi
Kpumepuu, KOmopvlmM, N0 MHEHUIO asmopd, OOJIHCHbI COOMEEMCmME08ams UHCMPYMEHMbl He20C)-
0apCmeenHO20 NPOUCXONCOCHUSL 8 KAUeCmee OCHOBANUSL OISl NPUSHAHUS UX 8 Kauecmee pe2yisimopd
MPAHCSPAHUYHBIX OMHOULEHUL.
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Kniouesvie cnosa: 'aazcrkasn kxongepenyus no mexrcoyHapoOHomy wacmuomy npasy, Iaaeckue npun-

yunyl, 6bl60p npaea, M@DdeyHapOdele KOomMmepdecKue OmHOwerus, UHCmMpymeHmuvl HEHAYUOHAIbHO20
npoucxo.?fcéeHuﬂ.

Hayunas cneyuanvrocms: 12.00.00 — opuduueckue HayKu.




